#F-30. 300 6/26/78

Hemorandum 78-39

Subject: Study F-30.300 - Guardianship-Conservatorship Revision
(Review of Comments on Exposure Draft)

BACKGROUND
We distributed a copy of the Exposure Draft of the Tentative Rec-

ommendation Relating to Guardianship-Conservatorship Law (ilay 1978) teo

members of the State Bar Subcommittee, to member of a special committee
of the California Bankers Association, to members of a special committee
of the California LandJTitlé'Association, to the office of the Califor-
nia Attorney General, to the State Department of iealth Services, and
others, This memorandum reviews the written comments we received, A
number of persons who will be attending our July meeting will supplement
their written comments with oral comments at the meeting or, if they did
not provide written comments, will present their comments orally at the
meeting.

Comments were received from the following persons and are attached
hereto as exhibits:

Exhibit 1. State Department of Health Services (pink pages)

Exhibit 2. G. Sinclair Price (United California Bank) (yellow
pages)

Exhibic 3. Almon B. :cCallum (California Bankers Association)
{(green pages)

Exhibit 4. Garrett Li. Elmore (Commission's consultant) (buff
pages)

Exhibit 5. David C. Lee (Superior Court Probate Commissioner)
{blue pages)

Exhibit 6. William 5. Johnstone (iiember State Bar Subcommittee)
{gold pages)

Exhibit 7. Professor Brigitte ¥. Bodenheimer (Commission'’s consul-
tant on child custody and adoption} {white pages)

SUGGESTED HEETING PROCEDURE

At the July meeting, the staff sugpests that the Commission go
through the Exposure Draft (May 1978) section by section. This memoran-

dum indicates the comments received on the Exposure Draft in gequential
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order. Persons who have oral comments or matters to bring up can bring
them up as each section is reached in the Exposure Draft. This memoran-
dum also indicates at appropriate places where material in the Supple-
mental Material (June 1973) can be taken up and discussed. We should
have advised you when we sent you the Supplemental ilaterial that it

should be kept separate from the Exposure Draft.

GENERAL, REACTION

Three commentators gave a general reaction to the Exposure Draft.

William 5. Johnstone (Exhibit 6), a member of the State Bar Subcom-~

mittee, comments:

Before concluding this letter, let me reiterate the comment
which I made to your staff. As a general reaction to the draft, I
am very favorably impressed with the work product, not only sub-
stantively, but from a drafting standpoint. Reviewing as much
legislation as I do, and have done, for the State Bar, I am con~
stantly depressed. In contrast, my feeling was one of exuberance
in reviewing your draft. You and yvour staff should be commended
for an outstanding job of drafting in the Instance of this subject.

Ralph Colburn, Attorney, writing for the Department of Health Services

(Exhibit 1), comments:

We are pleased with the quality and coverage of your wmonumental
work., We are gratified to see that you are preserving the existing
protections that concern us. We are also gratified to see that you
have solved many of the existing problems. For example, you have
provided a procedure for receiving special notice of the filing of

an inventory and appraisement which does not exist under present
law,

We suppose that you have allowed us to review the draft to raise
questions about anything that does not appear to us to be quite
solved, particularly in reference to concerns of the State Depart-
ment of iHealth and its successor agencies. The balance of this
letter will try to carry out that task. The nature of the task
given to us is to list some negatives. We trust this will not be
interpreted to detract from our opinion that you have an excellent
draft.

¥* * ¥* £ &

In closing this part of this letter we want to reiterate that you
have produced an excellent draft, We also want it understood that
although we have asked questions we are not requesting you to
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answer them. They are purely to raise issues for your considera-
tion.

* ] x % *

In closing, we commend you for a draft that appears both scholarly
and practical and express our appreciation for the opportunity to
comment.

Professor Bodenheimer, (Exhibit 7}, comments:

Let me state to begin with that the proposed new scheme is a
great improvement over the present law, Limiting guardianship teo
unmarried minors and consolidating many provisions common to guard-
ianship and conservatorship makes a great deal of sense.

SECTION-BY-SECTIOK ANALYSIS

Preliminary Portion

Please turn in to the staff vyour copy of the preliminary portion of
the reccmmendation on which you have noted any necded editorial or
substantivce corrections. We plan to prepare & revised preliminary
portion and will distribute it to the Commissich for review prior to

sending it to the printer.

Bank in This State

The letter of transmittal noted that some provisions of existing
law contain the word "bank" while others use the phrase "bank in this
state" and that the Commission has not attempted to use uniform language
in the proposed legislation. Mr. Price (Exhibit 2) notes that no prob-
lem is presented insofar as the term bank has reference to the exercise
of fiduclary powers. See Probate Code Section 480. However, he makes
no comment concerning the problem that caused concern to the Commis-
sion--whether deposits should be permitted in out-of-state banks not

subject to the jurisdiction of California courts.

§ 1412, Conservator of the estate; conservatorship of the estate

This section is included to avoid the need in provisions referring
to "conservator of the estate' to refer to '"conservator of the estate or
conservator of the person and estate, as the case may be." See the
Comment to the section., Mr. Price (Exhibit 2} questions:

Section 1412 Does the Commission feel there is any danger that this
section could lead third parties to misunderstand the extent of
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powers granted as evidenced by Letters? e.g. To assume that Let-
ters evidencing appointment as comservator of the person would
empower the holder to exercise the powers of a conservator of the
estate,
It should be noted that the letters would have to appoint a person as
"conservator of the person and estate" in order for the definition to
become applicable, If a person is appointed merely as "conservator of
the person," the person so appointed does not fall within the defini-
tion., Accordingly, in view of the need to avoid unnecessary repetition
throughout the statute, the staff suggests that Section 1412 be retained

without change.

§ 1418, Court
Our consultant, Mr. Elmore (Exhibit 4), suggests that Section 1413

be rephrased. The staff believes that the suggestion is a good one and
suggests that Section 1418 be rephrased to read:
1418. '"Court," when used in connection with matters in the

guardianship or conservatorship proceeding, means the court in
which such proceeding is pending.

§ 1450, Petitions, applications, and accounts to be verified

Mr. Elmore (Exhibit 4) suggests that this section be reworded to
read:
1450. Except as othexrwise specifically provided, a petition,
report, or account filed pursuant to this division shall be veri-
fied.
The staff recommends this revision which deletes “application™ from and
adds "report" to the section as contained in the Exposure Draft. The
reason for the suggestion is that an application for an extension of
time, for example, is not always verified; likewise in the one instance
where a motion for a new trial may be made.

If the above suggestion is adopted, the staff further suggests (as
did #¥r. Elmore) that a general definition be added to read:

9 1428, Petition

1428. '"Petition" includes an application in the nature of a
petition.
We also suggest that the Comment to Section 1450 be revised along the
lines suggested by Hr. Elmore in Lxhibit 4 (these are technical revi-
sions).
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§ 1452, Trial by jury

Hr, Elmore (Exhibit 4) suggests a technical revision in the Com-

ment, The staff plans to make this revision.

§ 1453, When motion for new trial allowed [new provision]

Mr. Elmore (Exhibit 4) suggests a new section be added to the

proposed legislation. The following is extracted from his letter:

[1453.] A motion for a new trial can [may] be made only in
cases in which, under the provisions of this division, a right
to jury trial is expressly granted, whether or not the case is
so tried,

Comment. Section [1453]) is new. However, the principle is
the same as that under former law, i.e,, that in guardiamship
and conservatorship proceedings, the motion for new trial will
lie only when there was a right to jury trial, even though the
issues were not tried by a jury. See former Sections 1606 and
1708, incorporating the relevant parts of Prob. Code Sectiom
1231,

Note: S5ince the mew Act no longer relies upon the reference to
probate procedure as to jury trials, the interrelated subject to
when a motion for new trial may be made should be expressiy in-
cluded in the Act. The new section would also assist in making the
procedure mere clear, The timeliness of an appeal depends upon in
this area may turn upon whether the procedure permits a motion for
a new trial.

§ 1453, Guardian ad litenm

This section will be renumbered to Section 1454 1f the new section

proposed above is added.

Mr., Johnstome notes that this section refers to an "incompetent'
person. We have adopted the term 'lacks legal capacity" in the guard-
ianship-conservatorship revision., However, we have not attempted to
rewrite the various statutes, including those relating to guardian ad
litem in the Code of Civil Procedure; to delete references to 'insane"
persons, 'person of unsound mind," "incompetent persons," and the like.
Accordingly, we continue existing language in Section 1453 with the
omission of the reference to "insane" persons which appears in the

existing provision.

Chapter 3 (commencing with Section 1460). WNotice of Hearing

Various provisions of the proposed legislation require or permit

notice by mail. In some instances, a provision permits notice by mail
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or by personal delivery, The staff recommends the inclusion of the

following new provision in the proposed legislation to clarify various
matters:

§ 1464, Hanner of mailing notice; personal delivery

1464, (a) Unless otherwise expressly provided:

(1) If a notice or other paper 1s required or permitted to be
mailed pursuant to this division, it shall be sent by first-class
mall, postage prepaid.

(2) Mailing is complete under this division when the item is

deposited in the mail, postage prepaid, addressed to the person to
whom the item is mailed.

(b) If a notice or other Paper is required or permitted to be
mailed pursuant to this division, whether by first-class, certi-
fied, or registered mail, 1t may be delivered perscnally.,

(¢) If service 1s made by mail pursuant to this division in
the manner authorized in Section 415.30 of the Code of Civil Proce-
dure, the service 1is complete on the date a written acknowledgement

of receipt is executed, 1if such acknowledgement is thereafter
returned to the sender.

Comment. Section 1464 is new.

The inclusion of this section permits deletion of other reference to

personal delivery,

The staff also recommends adding the following provision, which

is based on Probate Code Section 1205, to the chapter on notices:

§ 1463. Postponement of hearings; notice

1463. The court may continue or postpone any hearing, from
time to time, in the interest of Jjustice, and no further notice of

the continued or postponed hearing is required unless otherwise
ordered by the court.

Comment. Section 1463 is the same as Section 1205.

1f these sections are approved, the other sections in Chapter 3 will be

renumbered,

§ 1460, Notice of hearing generally

Approval of the two sections proposed above permits deletion of the
phrase "or personally delivered" in subdivision (¢). Also approval of
those sections takes care of the problem raised by ir. Elmore (Exhibit
4) concerning whether Code of Civil Procedure Section 1013 (extension of

time when document is served by mail) applies.

66—
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Mr. Elmore suggests that the words “or other paper" be deleted from
subdivision (c) and the phrase "person filing a petition, report, or
account” be substituted for "person filing an account, report, or other
paper.” In view of the proposed definition of "petition" to include an
application in the nature of a petition, this change may be desirable.

Mr. Elmore questions whether two notices are required where a
person i1s required to be gilven notice under Section 1460 and also has
requested special notice pursuant to Chapter 9 of Part 4. See subdivi-
sion (d) of Section 1460. The staff sees no problem. One notice will
satisfy the requirements of both sections. The time limits and methods
of giving the notice are the same under both sections. We recommend no
change in the section.

The reference to Sectiom 1461 in the introductory portion of subdi-
vision (a) should be to Sectiom 1462.

One perscn orally suggested that the requirement of posting be
eliminated except where a notice of sale 1s given. This would appear to
be a desirable limitation on this requirement. The person making the
suggestion stated that, in some cases, perzons do examine the posted
notices of sales to determine whether they might be interested in the
property to be sold.

§ 1461, Notice to Director of idental Health or Director of Develop~
mental Sexvices.

The staff plans to revise this section so that it does not apply
where the director is the petitioner,

iir. Elmore (Exhibit 4) suggests that the phrase '‘petition, account,
or other paper" that appears three times in subdivision (b} be replaced
by the phrase 'petition, report, or account." This appears to be a
desirable change; consistent with the revisions to other sections previ-
cusly suggested, .

In paragraph (2} of subdivision (b), the numbering will be changed
to conform to the new numbers given the sections referred teo and a
reference to Chapter 3 (commencing with Section 3100) of Part 6 added in
place of the bracketed material.

Professor Bodenheimer (Exhibit 7) asks: "'Should notice under this
and variocus other provisions be given to directors of Regional.Centers

for the retarded and other developmentally disabled who have never been
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in a state hospital? Or is this covered by the Health and Safety or
other Code?" Section 1461 retains and somewhat expands the notice
requirement of existing law. An examination of Health and Safety Code
Sections 38200-38224 (Regional Centers for Persons with Developmental
Disabilities) indicates that there are no provisions for notice to
directors of reglonal centers. The staff suggests that the views of the
State Department of Health Services be solicited on this point. We
would not want to require a notice other than to one of the directors
listed in Section 146]1 even if the section were to be expanded to in-
clude persons served by regional centers for persons with developmental
disabilities. Perhaps the proposed legislation should defer any deci-
gion on whether such a notice should be required and leave the decision
on this matter to later legislation imitiated by the State Department of
Health Services or some other group.

§ 1462, Court may extend or shorten time for notice or require addi-
tional notice

The staff plans to delete the phrase "“as the court requires" from

subdivision (b) as suggested by Mr. Elmore (Exhibit 4).

§ 1463, Form of notice

The staff plans to add the word "or' after '"chapter" in the second

line of the text of this sectien.

§ 1471, Effect on existing guardianships and conssrvatorships generally

The staff plamns to substitute 'Section 1474" for "Sectioms 1474 and

1475" in the introductory phrase of this section.

§ 1472, Effect on bonds, security, and other obligations

As suggested by tlr. Elmore (Exhibit 4), the staff plans to revise
this section to read:
1472. The bonds, security, and other cbligations in effect
immediately prior to the operative date shall continue to apply on

and after the operative date 3us+ the same as if filed, issued,
taken, or incurred under this division after the operative date.

§ 1473, Appointments or confirmations made under prior law

As suggested by iir. Elmore (Exhibit 4), the staff plans to add "on

or' before "after' in the last line of the text of this section.



§ 1474, Pending matters under prior law

Mr. Elmore (Exhibit 4} suggests that subdivision (a) of this see-
tion be revised to read as follows (with the addition of the reference

to Section 1476 which is added by the staff):

1474. Subject to Seetion Sections 1475 and 1476 :

(a) Any petition, appitieatten; seeceunting; defemses report,
account, or other watter fastisuted or matntatwed filed or com-
menced before the operative date shall be continued under this
division, so far as applicable, unless in the opinion of the court
application of a particular provision would substantially interfere
with the effective conduct of a matter #m pregress the matter or
with the rights of the parties or other interested persons, in
which case the particular provision does not apply and prior law
applies,

In subdivision (b), as suggested by iir. Llmore (Exhibit 4), the words
“"on or" should be inserted after ‘'division."

The reference to "application” is unnecessary in view of the previ-
ously suggested definition of '"petition.'" The reference to Section 1476
is added in view of the addition of the new section of this number. See

Supplemental Material (June 1973).

§ 1475, Effect on guardianships of adults and married minors

The word "application" in the fourth line of the text of the sec-
tion should be changed to “'petition."”’

Hr. Elmore (Exhibit 4) suggests: "Suggest consideration of re-
wording subd. (a) to permit a guardianship to continue, without conver-
sion to a conservatorship, if the relationship has terminated., Or
perhaps a Comment could be added. The legal meaning is not sufficiently
clear." The staff does not recommend this change. It would unduly
complicate the provision and with little benefit.

The State Department of health Services makes a comment concerning
Section 1475 that does not call for revision of the section and deals
with a problem created by other legislation. We would prefer not to
attempt to deal with the problem. The following is the coumment of the
State Department of Health Services (Exhibit 1):

1475, This proﬁision seems in order. However, it reminds us
of a latent problem created by AB 1417 (1976). Wards and conserva-
tees adjudicated incompetent before July 1, 1977 were so adjudil-
cated under a definition that has been repealed and they are con-

tinued in a state of legal incompetency under definition under
which they have never had a hearing.
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§ 1476. Effect on conservatorship of person for whom guardian could
have been appointed [Supplemental Haterial]

This is a new sectlon that was not included in the Exposure Draft.

The new section is found in the Supplewmental Material {(Jume 1978}.

§ 1477. Amendment of letters of existing puardianships and conserva-
torships [Supplemental Material]

This section is found Iin the Supplemental Material (June 1978). It
is a revised wersion of Section 1476 of the Exposure Draft.

The State Department of Health Services makes the following comment
concerning this section:
1476. It is a good idea to have the letters of conservator-
ship show that the adult who was changed from a ward to a conser-
vatee by operation of law, has been adjudicated incompetent.
However, otherwise, is there any requirement that the details of
the representative's power or the conservatee's disabilities be
summarized in the letters? With the increase in variatioms in
orders of appointments and provisions for modification of such
orders there may be a need for a more informative form for letters.
Some forms, even with a certification that they are still in full
force and effect have very little information about what the con-
servator and conservatee may or may not be empowered to do.
There is merit to this observation. The existing Exposure Draft does
not specify the content of the letters. See Section 2311 of Exposure
Draft (page 119). Section 1831 requires that any limitations on power
of conservatee {(lacks legal capacity or has limited legal capacity;
lacks capacity to make necessary medical decisions)} be included in
letters of conservatorship. The existing law and the Exposure Draft are
far from clear on what a conservatee whose legal capacity has not been
limited may do. You will recall the California Supreme Court held that
a conservatee could make a tinding pledge to donate a substantial sum of
money to the Wisconsin State University. Under the Exposure Draft, the
conservator need pay only such debts of the conservatee as are described
in paragraphs (2) and (3} of subdivision {a) of Section 2515, and such
payments are limited by subdivision (b) of that section.

The Commission could add to Section 2311 a requirement that a
provision summarizing the effect of the provisions of Section 2515 noted

above be included in the letters if the powers of the conservatee have

not been limited under Section 1831. lowever, the suggestion that the
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letters recite the powers of the comservator would be quite burdensome
because of the scope and complexity of such powers. For example, the
discussion of the conservator's powers and duties fills 77 pages in the

Johnstone-Zillgitt book on Californila conservatorships.

§ 1478, References in statutes {to be renumbered § 1479]

Concerning this section, Mr. Price (Exhibit 2) comments:

Section 1478 At the time that the age of majority was changed by
statute in California, I recall that constitutional objections were
raised to the amendment of existing sections by a blanket defini-
tional change. The question is posed as to whether sub-section (a)
of this section would be subject to similar objection.

The staff believes that subdivision {a) would be upheld as constitu-
tional. The section merely implements Section 1475 which we believe

creates no constitutional problems.

§ 1479, Rules of Judicial Council [to be renumbered § 1480]

Mr. Elmore correctly notes that the operative date sectlomn (Section
4 of the Act on page 241 of the Exposure Draft) will need to be revised
to permit the Judiecial Council to act under this section prier to the
operative date., The staff plans to so revise the operative date sec-—

tion.

§§ 1500~1501. Appointment of testamentary guardian

Professor Bodenheimer (Exhibit 7) comments:

As to guardianship, the idea of "appointment” by a parent or
other person is retained. Subsequent sections clarify that court
confirmation is required. The sections on conservatorship refer tc
"nomination” (§§ 1811-1812). 'Would it be preferable (and clearer
to non-lawyers reading § 1500) if "nomination' were used in both
cases?

§ 1500, Appointment of testamentary guardlan by paremnt

The staff plans to delete the words "will or by” from subdivision
{a) of this section as unnecessary.

In commenting on Section 2324, Commissicner Lee (Exhibit 5) com—
ments:

Should require that testamentary nomination specify appointment of

guardian of estate. Too many such nominations are ambiguous as to
whether is guardian of persons and/or estate.
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The only way the staff can see to deal with this problem is to establish
some kind of a presumption, such as a presumption that an appointment of
a guardian by both parents in a signed writing is presumed to be the
appointment of a guardian of the person and estate. A different pre-
sumption might be established. However, we would prefer not to provide
such a presumption, thus leaving to the court the construction of the

writing.

§ 1501, Appointwent of testamentary guardian as to particular property

The staff plans to make the following technical revisioms in this
section:

(1) Delete "will or by" from subdivision (a).

(2) Substitute "such" for “the" before "parent" in subdivision (a}.

(3) Substitute "guardian of the estate" for "other guardian” in

subdivision {c).

The last two substitutions are in response to the comments of lr. Price
{Exhibit 2}, Mr, Price raises another impeortant substantive policy

issue that merits seriocus Commission discussion:

It is further suggested that the Commission consider a provision
for special guardianships or conservatorships to be created other
than by nomination in the ordinary course of guardianship or con-
servatorship proceedings. There are many instances where specific
assets are more properly handled by a member of the family or
friends of a conservatee whose estate otherwise requires management
by an experienced financial institution. As an example, a relative
living with the conservatee might be by far the most appropriate
person to have custody and control of valuable jewelry, a coin or
other valuation collections so as to allow the conservatee comstant
access, An adult son may very easily be the most appropriate
person to control the family farm. The persons mentioned,
however, may be entirely inappropriate candidates for management of
the balance of the conservatee's estate. Agency and employment
relationships in these situations are seldom satisfactory, giviag
rise to misunderstanding as to the extent to which each party is
responsible for and authorized to act with regard to the assets.

§ 1510, Petition for appointment or confirmation

Professor Bodenheimer (Exhibit 7) makes the following comment con-
cerning this section and Section 1511:
The person having the "care™ (de facto, physical, custody) of

the proposed ward may be a neighbor or grandparent, whereas legal
custody may have been awarded to another nonparent under Civil Code
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§ 4600 or by the juvenile court. I think that both the legal
custodian (if not a parent) and the actual caretaker should be
listed,

The suggestion appears to be a desirable addition to the two sections.

§ 1511. Hotice of hearing

See comment of Professor Bodenheimer (Exhibit 7) under Section
1510.

Mr, Johnstone suggests that the phrase in subdivision (£)(2) "has
been declared free from their custody and control" be clarified. This
phrase comes from existing Section 1441. A reference to Chapter 4 (com-
mencing with Section 232) of Title 2 of Part 3 of Division 1 of the
Civil Code could be added to the reference, but that would limit the
exception to the notice requirement to the case where the proposed ward
has been declared free from custody and control in a California proceed-
ing. The staff would prefer to leave the provision in the form in which
it is contained in the Exposure Draft.

dr, Elmore (Exhibit 4) makes the following suggestion:

The reference in subd. {b) to CCP 415.30 is troublesome. Literally

applied, it conflicts with the 15 day provisions of (a). See Sec.

415.30 procedure. The writer would substitute wording for personal

delivery to the following, with wording that a written admission of

receipt of the notice and copy of the petition is equivalent to

perscnal delivery.
The staff does not recommend the revision suggested by Mr. Elmore, The
language used in the Exposure Draft is taken from various provisions of
the existing guardianship and conservatorship statute (see existing
Sections 1461 and 1754, both referring to Section 415.30). The general
section that the staff proposes to add to the proposed legislation con-
cerning the time when mailing is effective includes a provision that,
when service is made in the manner provided for in Section 415.30,
service 1s deemed complete on the date a written acknowledgment of
recelpt is executed, if such acknowledgment thereafter 1s returned to
the sender. We believe that this provision is sufficient to clarify the
section and eliminate any apparent conflict.

The State Department of Health Services (Exhibit 1) expresses the

followlng concern about Section 1511:
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1511. We wonder if the court should not have additional dis-
cretion to dispense with notice. We had an example in point. The
Director of Health had petitioned to becowe guardian of a develop-
mentally disabled child who had been a dependent child of the
juvenile court. The child had not been relinquished to an adoption
agency and had not been declared free of custody and control of his
parents., It was probable that the mother could be notified.
However, the child was born out of wedlock and was severely retarded
and the mother has written letters bepging that no one write to her
about the child. Her last letter explained that she was happily
married and the mother of subteen children and the she had never
confided to her husband or other children about the existence of
the developmentally disable child. Proposed 151! seems to require
that despite these circumstances the notice would have to be given
to the mother,

§ 1512, Order for temporary custody

Professor Bodenheimer (Exhibit 7) makes the following comment con-

cerning this section:

This section divides § 1442 of the present law into two sub-
divisions. § 1512{(a) 1s all right. Subdivision (b}, however, is
apt to be abused in today's climate of increasingly ferocious
battles over children. Fathers or mothers who are separated,
divorced, or unmarried, or nonparents seeking custody, may assert
"that there is reason to believe that the minor will be carried out
of the jurisdiction of the court." Thereupon the child may be
arrested by a sheriff or the police and either handed over to the
other party in the domestic feud or placed into custody, presumably
in a neutral place which may be a police station. The arrest of
young children by uniformed officers or other strangers 1s as
harmful to children (or more so) as a childsnatching by a person
whom the child knows. Subdivision (b} standing by itself does not
require proof that the child suffers irreparable injury. The
reenactment and reaffirmation by the legislature of this hitherto
relatively obscure provision would surely be seilzed upon as a tool
in today's family feuds - a tool that is extremely dangerous for
children.

The Titcomb case referred to in the comment warned that this
"summary power should be exercised with extreme caution where the
child is in the care of the other parent.” 220 Cal. at 41 (1934).
Judges today are under extreme pressures at times to use such
extracrdinary powers. For example, a parent may seek the arrest of
a child under § 1512(b) when the other parent, who has legal cus-
tody, is in the process of moving. This subject is governed by
Civil Code § 213. Restraining orders against the parent {not
arrest of the child) are permitted only when the child's welfare is
prejudiced. If § 1512{(b) is enacted, the noncustodial parent may
be able to argue successfully that that section, being the later
enactment, supersedes or supplements § 213.
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Perhaps the law should provide that a child may be seized and
immediately returned to the parent who has custody when the other
parent snatches the child and is in the process of leaving the
state, 1f this is practically feasible. The use of eriminal sanc-
tions and police measures in such cases is presently being debated
in the Congress and various state legislatures. The guardianship
law is hardly the place for a plecemeal coverage of this subject
which holds grave dangers for children. I urge the deletion of
subdivision (b).

The staff recommends that Section 1512 be deleted entirely and provision

made for a temporary guardian of the person. See discussion supra under
Section 2250.

§ 1513. Investigation by probation officer of domestic relations in-
vestipgator

Professor Bodenheimer (Exhibit 7) comments concerning subdivision

(b): "The guardianship may be contested by a parent or by other peti-
tioners for guardianship. The report would have to be made avallable to
all parties.”" This is a good objection. The provision is taken from
the Family Law Act {Civil Code Section 4602), the pertinent portion of
which reads:
The report may be considered by the court and shall be made avail-
able only to the parties or their attorneys at least 10 days before
any hearing regarding the custody of a child. The report may be
received in evidence upon stipulation of all interested parties.
We would rephrase Section 1513 to conform. Also, the 1977 Legislature
added a provision to the comparable Civil Code Family Law Act provision
providing for repayment to the county of the cost of the investigations
and reports. The staff suggests a comparable provision be added to
Section 1513, The revised section would read:

§ 1513. Investipation by probation officer or domestic relations
investigator

1513. {a) The probation officer or domestic relations in-
vestigator in the county in which the petition for appointment of a
guardian is pending shall make an investigation of each case when-
ever requested by the court. If a petition for guardianship is
filed for a minor of two years of age or under and the petition
requests that a person be appointed as guardian who is not a rela-
tive of the minor, the court shall require the probation officer or
domestic relations investigator to make an investigation.

(b) The officer making the investigation shall file with the
court a written confidential report. The report may be considered
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by the court aud shall be made available only to the parties or
their attorneys at least 10 days before the hearing on the peti-
tion. The report may be received in evidence upon stipulation of
all interested parties.

(¢) When the probation officer or domestic relations inves-
tigator is directed by the court to make an investigation and
report under this section, the court shall make an inquiry into the
financial condition of (1) the parent, parents, or other person
charged with the support and maintenance of the proposed ward and
(2) the estate of the proposed ward. If the court finds such
parent, parents, or other person or the proposed ward's estate
able, in whole or in part, to pay the expense of the investigation
and report, the court shall make an order requiring such parent,
parents, or other person, or the guardian of the ward's estate when
appointed, to repay to the county such part, or all, of such
expenses of the Investigation and report as, in the opinion of the
court, is proper. The repayment shall be made to the county of-
ficer designated by the board of supervisors, who shall keep suit-
able accounts of such expenses and repayments and shall deposit the
collections in the county treasury.

Comment. Subdivision {a) of Section 1513 continues the sub-
stance of former Section 1443 insofar as that section related to a
guardian for 2 minor except that "domestic relations investigator"
has been added to Section 1513 to conform to Civil Code Section
4602. Subdivisions {b) and (c) of Section 1513 are new and are
based on the comparable provisions of Civil Code Section 4602,

CROSS-REFERERCES

Definition, court, § 1418
Report in case of certain nonrelative guardianships, § 1544

Sugpested Hew Provision

Professor Bodenhelmer (Exhibit 7}, commenting with reference to

Section 1870, states:

The draft does not include the appointment of counsel for a
minor in a guardianship proceeding. Civil Code section 4606,
effective in 1977, provides that the court may appeint counsel for
the child. When there 1s a contest over custody {or guardianship),
independent representation of the minor is desirable In certain
cases.

Civil Code Sectlon 4606 provides:

4606. In any proceeding under this part where there is in
issue the custody of a minor child, the court may, if it finds it
would be in the best interests of the minor child, appoint private
counsel to represent the interests of the minor child. When the
court appoints counsel to represent the minor, counsel shall re-
ceive a reasonable sum for compensation and expenses, the amount of
which shall be determined by the court. Such amount shall be paid
by the parents in such proportions as the court deems just.
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The staff suggests that a new article be added to the chapter on ap-

pointment of guardians to read:

Article 4. Appointment of Counsel

§ 1520. Appointment of counsel to represent ward or proposed
ward

1520. 1In any proceeding under this part for the appointment
or confirmation of a guardian or the termination of a guardianship,
the court may, i1f it finds it would be in the best interests of the
proposed ward or ward, appoint private counsel to represent the
interests of the proposed ward or ward. When the court appoints
counsel under this section, counsel shall receive a reasonable sum
for compensation and expenses, the amount of which shall be deter-
mined by the court. Such amount shall be paid by the parent,
parents, or from the estate of the proposed ward or ward, in such
proportions as the court deems just.

Comment. Section 1520 is drawn from Civil Code Section 4606
which provides comparable authority for appointment of counsel in
proceedings under the Family Law Act where there is in issue the
custody of a minor child. Section 1520, 1like Civil Code Section
4606, recognizes that independent representation of the minor whose
custody is in issue may be desirable in certain cases.

§§ 1540-1544, Nonrelative guardianships

Professor Bodenheimer (Exhibit 7} raises a basic policy issue

concerning Sections 1540-1544:

I have difficulty seeing the need or desirability of these
provisions. There are no such requirements under Civil Code sec-
tion 4600, It makes no difference under section 4600 whether the
nonparent is a relative or mot. § 1544 is particularly objection-
able. There is no reason why guardianship investigations should
not all be wade, like CC 4602 investigations, pursuant to § 1513.
Guardianship proceedings are used at times when adoptions are not
proceeding satisfactorily. See San Diego County Dept. of Welfare
v. Superior Court, 7 Cal., 3d 1 (1972); Guardianship of Henwood, 49
Cal. 2d 639 (1958). Haturally, in such cases the investigation
must be made by an agency which is not involved in the adoption.

However, 1t would be desirable that the petition under § 1510
disclose whether the petitioner, or any other person known to the
petitioner, has filed an adoption petition or a guardianship peti-
tion concerning the same child In the particular county or any
other county of the state. The petition should also disclose
whether any action has been taken under the Juvenile Court Act,
whether a formal petition has been filed under that Act or not,

On the other hand, the State Department of Health Services {Exhibit 1)

mentions the procedure under Sections 1540-1544 (which follow existing
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law) and suggest only a technical change, which the staff will make in
the proposed legislation 1f Professor Bodenheimer's suggestion is not
adopted. The following is the comment of the State Department of Health

Services:

The quality of your draft is so good that we could find only one
error. That is in Section 1543 of your draft. The notice and copy
of the petition should be mailed or delivered to the Birector of
Social Services instead of the Director of Developmental Services.
At present the notices given undzr Probate Code Section 1440{c) are
received by the Adoption and Foster Care Section of the Children
Social Services Branch of the Social Services Division of the
Department of Health. Upon receiving the notices the Adoption and
Foster Care Section, in turn, alerts the agency investigating the
adoption or local agency handling foster care licensing, whichever
is appropriate, to furnish a report to the court. In the reorgani-
zatlion of the Department of Health which is operative July 1, 1978,
the Social Services Division will become part of the Department of
Social Services. Probate Code Section 1440(c} notices, therefore,
should, appropriately, be furnished to the director of that depart-
ment,

§ 160l. Termination by court order

Professor Bodenheimer (Exhibit 7) suggests in substance that this

section be revised to read:

1601, Upon petition of the guardian, a parent, or the ward
and after such notice &0 the ether as the court may require, the
court may make an order terminating the guardianship if the court
determines that it is no longer necessary that the ward have a
guardian or that it is otherwise in the ward's best interest to
de se terminate the guardianship.

The staff believes that a parent should have a right to petition for
termination of the guardianship. The other language added to Section 1661
comes from existing law (grounds for discharge of guardian) and perhaps
should be added to the section for that reason. However, the addition
appears unnecessary since, under the section as set out in the Exposure
Draft, it would be '"in the ward's best interest' to terminate the guard-
ianship if the guardianship is no longer necessary. In connection with

this matter, see the Comment to Section 2650.

§ 1812, Order of preference for appointment as conservator

Mr. Elmore (Exhibit 4) correctly points out that subdivision (a) of

Section 1812 is inconsistent with the second sentence of Section 1810.
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As he suggests, the conflict should be resoclved by revising subdivision

{a) of Section 1812 to read:

(a) Subject to Section 1810, the selection of a conservator of
the person or estate, or both, is solely in the discretion of the
court and, in making the selection, the court is to be guided by
what appears to be for the best interests of the proposed conserva-
tee,

The State Department of Health Services (Exhibit 1) points out an incon-
sistency between priorities for guardians and conservators under provi-

sions of the Welfare and Institutions Code and the proposed legislation:

There appears to be a conflict between the preference section for
a LPS conservator and the proposed Probate Code Section 1B12(b}(5).
The combination of Welfare and Institutions Code Sections 5350(b)
and 5355 seem to give the highest priority to the person designated
most suitable by the conservatorship investigator while proposed
Probate Code Section 1812(b)(5) places anyone eligible under the
Welfare and Institutions Code at the bottom of the preference list,

% * * * %

1812(b)(5). There are at least three separate provisions for
guardians or conservators under the Welfare and Institutioms Code:

1. LPS conservators (W&I 5350)
2. Department of iental Health (W&I 7284)
3, Public Guardian (W&I 8000 et seq.)

Under 1812(b){5) persons who qualify under the Welfare and Institu-
tions Code are given the lowest preference but the order among
themselves is not given. As mentioned earlier despite 1812(b) (2
the LPS law seems to glve preference to the person designated by
the conservatorship investigator. (See W&I 5350(b) and 5355.)

Section 5350 of the Welfare and Institutions Code provides in part:

5350. A conservator of the person, of the estate, or of the
person and the estate may be appointed for amny person who 1s grave-
ly disabled as a result of mental disorder or impairment by chronic
alcoholism.

The procedure for establishing, administering and terminating
conservatorship under this chapter shall be the same as that pro-
vided in Division 5 (commencing with Section 1701) of the Probate
Code, except as follows:

(a) A conservator may be appointed for a gravely disabled
minor.

(b) Appointment of a conservator under this part shall be
subject to the list of priorities in Section 1753 of the Probate
Code unless the officer providing conservatorship investigation
recommends otherwise to the superior court.
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(¢) When a gravely disabled person already has a guardian or
conservator, the superior court may appoint him or another person
as conservator under the provisions of this chapter.

* * * ¥ *

Section 5355 of the Welfare and Institutions Code provides:

5355. If the conservatorship investigation results in a
recommendation for conservatorship, the recommendation shall desig-
nate the most suitable person, corporatiom, state or local agency
or county officer, or employee desipgnated by the county to serve as
conservator. WNo person, corporation, or agency shall be designated
as conservator whose interests, activities, obligations or respon-
sibilities are such as to compromise his or their ability to repre-
sent and safeguard the interests of the conservatee. Nothing 1in
this section shall be construed to prevent the State Department of
Mental Health from serving as guardian pursuant to Section 7284, or
the function of the conservatorship investigator and conservator
being exercised by the same public officer or employee.

When a public guardian is appointed conservator, his official
bond and oath as public guardian are in lieu of the conservator's
bond and oath on the grant of letters of conservatorship. Uo bond
shall be required of any other public officer or employee appointed
to serve as conservator.

The staff believes that the statutory scheme under the Welfare and
Institutions Code is a desirable one for that code. We do not, however,
recommend that the Probate Code comservatorship provisions be conformed;
there is sufficient flexibility in the Probate Code provisions because
the priorities apply only in the case of “persons equally qualified”
(subdivision (b) of Section 1812) and the general priority scheme is
subject to the overriding right of the conservatee to designate the

conservator.

§ 1820, Filing of petition

Professor Bodenheimer (Exhibit 7) makes the following comment:

I wonder whether there is any way to have the changeover from
guardianship to conservatorship take place automatically. Guard-
ianship may lapse and there is no one who petitions for conserva-
torship in a case where there is severe retardation or mental
disability. Perhaps the court on its own motion should continue a
guardian as conservator when the need 1s clear.

The staff strongly objects to this suggestion. We believe that the
proposed conservatee should have all the rights that any adult would

have if a conservatorship were to be established., A guardianship is
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established merely because the ward is a minor and needs a guardian of
the person or estate or both. The same is not true of a conservator-
ship--a conservatorship can be established only upon a showing that the
proposed conservatee is a person for whom a conservator can be appointed.
In the case of severe retardation or mental disability, a "friend" of
the proposed conservatee can petition for appointment. 35ee Section

1820. Perhaps the section should be expanded to permit additional
designated persons--Director of iental Health, Director of Developmental

Services, and other public officlals--to petition.

§ 1821. Contents of petition

The State Department of Health Services comments:

1821(f){1). 1f the proposed conservatee is adjudged to lack
legal capacity what will he be legally incapable of doing? What
does 1821(f) (1) add that is not covered by 1821(f)(2) or 1821(f)(3)?
Can he no longer make a will during lucid intervals? Can the
conservator interfere in the conservatee's marriage? Is 1821(f)(2)
applicable only to conservatorship of the estate? Is 1821 (£} {3}
applicable only to conservatorship of the person?

The staff recommends no change in Section 1821. Subdivision (f} is
designed to implement subdivisions {(a) and (b) of Section 1831. Para-
graph (1) of subdivision (f} is a request for a determination that the
proposed conservatee is completely without legal capacity. Paragraph
(2) permits the court to withdraw the ability of the conservatee to make
certain contracts but, at the same time, the conservatee can make other
contracts of a routine nature.

As to the capacity to make a will, the following is extracted from
W. Johnstone & G. Zillgitt, California Comservatorships § 1.24, at 11-12
{Cal. Cont. Ed. Bar 1968):

The fact that a person is a conservatee does not mean that he
cannot make a valid will, since the test of testamentary capacity
differs from the test that determines whether a person needs a
conservator [citation omitted]. At least one California case has
held that an adjudication of incompetency in a guardianship pro-
ceeding is not equivalent to a determination that a testator 1is
incapable of testamentary dispesition [citation omitted]. But see
Comment, 45 Iowa L. Rev. 402, 403 (1960). If one who is adjudged
incompetent (in a guardianship or conservatorship) is not neces-

sarily incapable of making a will, the same result should certainly
follow when a comservatee is not adjudged incompetent.

-21-



The proposed legislation could provide that, 1f the conservatee is ad-
judged to lack legal capacity, the conservatee is deemed to lack testa-
mentary capacity. The staff, however, recommends against such a provi-
sion. The decision on whether the conservates has testamentary capacity
should probably be made in light of the facts of each case. It should
be noted in this connection that the provisions relating to exercise of
substituted judgment require that the court take into account the
"wishes of the conservatee." See Section 2583.

Other provisions of the statute make clear that the medical deci-
sion provision applies to the conservator of the person only. See
Sections 2403-2406 of the Exposure Draft. Later in this memorandum, we

recommend a revision in Section 1831 to further clarify this matter.

§ 1822, MNotice of hearing

Mr. Johnstone suggests a technical correction in this section.
Before the colon in subdivision (a), the following should be inserted
“"(other than the petitioner or persons joining in the petition)}."

The State Department of Health Services (Exhibit 1) comments:

1822, Under this section we raise the same question we
raised in respect to Section [51l. Should not the Court be given

discretion to dispense with notice to some persous within the
second depgree?

§ 1823, Citation to proposed conservatee

Mr. Price (Exhibit 2) comments:

Section 1823(b)({2) Is it the intent of the Commission that the
transfer of the rights enumerated can be made by the court either
to the comservator of the estate or of the person or should that
section identify the appropriate transferee?

We believe that the draft might be made more specific imn Section
1831(b) in indicating that the conservator of the person has the right
to make necessary medical decisions when this right is withdrawn from
the conservatee. However, we do not believe that any revision of Sec-
tion 1823 is desirable; Section 1823 is merely a notice to the conserva-
tee provision. We might add a statement tc the Comment to Section 1823
that briefly indicates that Section 1831 gives the court authority to

determine that the conservatee lacks legal capacity, to withdraw his
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right to make certain types of contracts, or to authorize the conserva-
tor of the person to require that the conservatee recelve necessary
medical treatment. The limits on the conservatee's capacity to contract
affect the extent to which the conservator of the estate will pay debts
or recognize obligations created by the conservatee, See Section 2515

of the Exposure Draft.

§ 1824, Service on proposed conservatee of citation and petition

Mr. Elmore (Exhibit 4) notes the reference to Code of Civil Pro-
cedure Section 415.30. This matter was discussed under Section 1511 and

the same action taken under that section should be taken here.

§ 1825. Attendance of proposed conservatee at hearing

The State Department of Health Services (Exhibit 1) asks: "If the
proposed conservatee is able to attend can he appear through his attor-
ney without being physically present, himself, in Court?" The staff
believes that the answer should be in the negative. The purpose of
having the conservatee physically present is so that the court can
advise the conservatee of his or her rights (Section 1828) and determine
whether the person should be made a conservatee and, if so, whether the
person's legal capacity should be limited or the person’'s right to make

necessary medical decisions withdrawn.

§ 1828, Information to proposed conservatee by court

The State Department of Health Services (Exhibit 1) comments:

1828. Does this section require the court to inform the
proposed conservatee about matters mentioned in 1828 (a)(2) that are
not relevant to the petition that is on file? For example, should
the judge state "The appointment of a comservator is a legal adju-
dication of the conservatee's inability properly to provide for the
conservatee's personal needs or" if the petition is for comserva-
torship of only the estate? We believe this is misleading even
though the word "or" is used and the statement might be literally
accurate. iHonetheless, we have heard judges read all the inappli-
cable alternatives.

Perhaps Section 1828 could be redrafted to make it clear that
alternatives that are inapplicable are not to be included in the
court's admonition.
There is merit to this comment. The information to the proposed conser-
vatee should be relevant to the petition. Accordingly, the scaff sug-
gests that the introductory portion of subdivision {a)} of Section 1828
be revised to read:
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1828. (a) Except as provided in subdivision (c), prior to the
appointment of a conservator of the person or estate, or both, the
court shall inform the proposed conservatee of all of the following
so far as relevant to the allepations and determinations requested
in the petition :

§ 1830. Order appointing conservator

Mr. Johnstone suggests that the phrase ", among other things," be

inserted after "shall" in the first line of the text of the section.
§ 1831. Adjudication of conservatee's lack of legal capacity and

lack of capacity to make medical decisions; withdrawing
power to enter into specified tramsactions

¥r, Price (Exhibit 2} comments:

Section 1831 This section is viewed as a very positive step in an
area which has created substantial problem, It is suggested that
sub-section (a)(2}, which is presently in the disjunctive, be
reworded to allow a combination of (i} and (i) or (ii) and (iil).
The Commission may also wish to consider restricting the grant of
the sub-gection (b) power to the conservator of the person.

In response to this comment, the staff suggests that paragraph (2}

of subdivision (a) be revised to read:

(2) Withdraw the power of the conservatee to enter into any
one or more of the following: (i) specified types of transactions
e¥ ; (ii) any transaction in excess of a specified amount e¥ ;
{1ii) any transaction other than specified types of transactions.

We also suggest that subdivision (b) be revised to refer to the "conser-

vator of the person."

§ 1853. Failure to locate conservatee; termination of conservatorship
on failure to produce conservatee

The staff believes that the following revision, suggested by Mr.
Price {Exhibit 2}, is desirable:

1853, (a) If the court investigator is unable to locate the
conservatee, the court shall order the court Investigator to serve
servator of the person upon ‘the conservator—afﬂzhe esta?g “in the
manner provided in Section 415.10 of the Code of Civil Procedure. . . .

The staff suggests that subdivision (b) be revised to read:

(b) If the conservatee is not made avallable within the time
prescribed, unless good cause is shown for not doing so, the court
shall terminate the conservatorship = ¥# and, if the conservator-
ship is of the estate, the ewurt shall order the conservator to
file an accounting.
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The State Department of Health Services (Exhibit 1) asks the fol-

lowing question:

1853. 1If the conservatee has been adjudicated incompetent and
the conservatorship is terminated because the conservatee has
disappeared, is he left in a state of legal incapacity?

The answer to this question is not clear. What result does the
Commission desire? The staff believes that it would be desirable to
provide a clear statement whether the conservatee is left in a state of
legal incapacity (if he was found to lack legal capacity) or is restored
to legal capacity. It would appear the latter result would be in keep-
ing with the purpose of requiring the biennial review and production of

the conservatee for examination.

§ 1860, When conservatorship terminates

Mr. Price (Exhibit 2) comments:

Section 1860 It is believed that coordination of the revised sec-
tions requires insertion of the words “annullment of the marriage
of a minor conservatee' after the word conservatee presently ap-
pearing in the draft. This will avoid the possibility of a conser-
vatorship for a minor who has never been legally married.

This appears to be a correct analysis and the staff believes the change
is one that should be made. The change does illustrate the complexity
of providing a different rule for a minor whose marriage is dissoclved

than the rule applied to a minor whose marriage is annulled.

§ 1862. Notice of hearing

Mr. Elmore (Exhibit 4) notes that this section contains another
reference to Section 415.30 of the Code of Civil Procedure. This matter

was previously considered.

§ 1870. Right teo counsel

Mr. Elmore (Exhibit 4) suggests:

Sec. 1870. Suggest check of entire division (if not already made)

to make certain appointment or termination are the only cases where
there is right to counsel. Part 6 (incompetent spouse} has its own
provisions for appointment of counsel and compensation. Should the

Comment refer to them?

The existing law (Probate Code Section 2006) gives a right to counsel

only on appointment and termination. The staff is reluctant to extend
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the right, We will include a reference in the Comment to the provision
in Part 6 (management or disposition of community or homestead property
where one or both spouses lacks legal capacity) that makes provision for
appointment and compensation of counsel.

Mr. Johnstone questions why subdivision (c) 1s limited to a "county
without a public defender.” The answer is that this 1s a continuation
of existing law, enacted in 1977. The limitatiom is sought to be re-
moved by a bill introduced at the 1978 legislative session, and if that
bill is enacted, the staff will conform Section 1870. The question of
compensation by the county apparently is a political issue, but the
section appears merely to authorize not to require compensation by the

county.

§ 2100. Law governing guardianships and conservatorships

The staff plans to add to the Comment to thls section the substance
of the following suggested by Mr. Elmore {Exhibit 4):

Suggest adding to Comment: "Since Section 1452 establishes a
definite rule as to when the right to jury trial exists, Section
2100 does not incorporate those portions of Section 1230 which,
arguably, provide for a broader right to jury trial." (Note: This
should help avoid future litigation in this area where there are
efforts to broaden the law- cf. Estate of Beach).

§ 2101, Relationship confidential and subject to law of trusts

Mr. Price (Exhibit 2} comments:

Section 2101 This section together with Section 2501 and the vari-
ous expanded powers uf the sales and investment which follow raise
a substantial issue similar to that recently addressed by the
California Supreme Court, in the estate of Seth G. Beach, which
dealt with the respective responsibilities of an executor and
testamentary trustee in investing and re-investing assets subject
to his or her control. Should the conservator regard his or her
function as one of preserving the nature and character of the
assets, making changes only when required to avold substantial loss
or to provide for the current cash needs of the conservatee, or
should he or she regard the assets similarly to a trust estate,
realigning their nature or character so that they will more closely
resemble the typical trust investment program. This is a very
difficult area to comment upon without writing volumes, but it is
an area of great importance.

Note that the comment of Mr. Price also refers to Section 2501 of the

Exposure Draft (duty to use ordinary prudence in the management of the
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estate). The Commission has discussed the issue raised by lir. Price and

has decided not to attempt to deal with it in the statute.

§ 2103, Effect of court authorizatiom, approval, or confirmation

Mr. Price (Exhibit 2) comments:

Section 2103 Concern is expressed as to the elimination of the
requirements noted in the Commission Comment. It is impossible to
define accurately a "material fact'. WMisrepresentation may be and
often is unintentional. Intentional misrepresentation is covered
by use of the word "fraud'". Faced with the lack of the requirement
that the fact in question must be contained in the Petition or
Order it will be very difficult for anyone to rely on the finality
of a judgment, order or decree.

Compare proposed Section 2103 in the Exposure Draft with existing Sec-
tion 2103:

2103. Any judgment, order or decree of court made pursuant to
the provisions of this division, unless reversed on appeal taken
under preceding Section 2101, shall be final and shall release the
conservator and his sureties from all claims of the conservatee and
of any persons affected thereby based upon any act directly author-
ized, approved or confirmed in the judgment, order or decree, This
release shall not operate iun favor of a conservator or a surety
where the order was obtained by fraud, conspiracy or misrepresenta-
tion as to any material fact contained therein or in the petition
for same.

Mr. Price's comment raises an important policy issue for Commission

determination.

& 2105, Several guardiagns or conservators

Mr. Price (Exhibit 2) correctly points out a technical defect in
Section 2105 which the staff will correct by redrafting the section:

Section 2105 A literal reading of the section would Indicate that
it is applicable to a situation where there is one guardian of the
person and one guardian of the estate. Since this is apparently
not the intention of the commission, perhaps some clarification is
required.

Commissioner Lee (Exhibit 5) comments concerning subdivision (d) of

this section:

In keeping with right of ward/conter to be advised and object to
who will serve and be advised of various exercise of powers, why
allow w/out notice to contee/ward? Perhaps several appointed to
"watch dog" one another as compromise. Suggest notice to contee
and other contor.

-27=



Subdivision (d} continues existing law without change. It gives the
court discretion to make the order with or without notice. The provi-
sion could be revised to require notice to the ward (if 12 or over) or
conservatee and to the other guardians or conservators, unless the court
for good cause dispenses with such notice. Whether this would be a
desirable change in existing law is a policy issue for the Commission to
decide.

§ 2107. Powers and duties of guardian or conservator of nonresident
ward or conservatee

Commissioner Lee (Exhibit 5) comments:

Seems no predicate for appointment over person as by definition
"absentee' is a missing person, therefore, if is within state and
susceptible to powers of contor is no longer "absentee". Suggest
delete 2107(a}.
Subdivision (a) covers the appointment of a guardian or conservator of
the person of a nonresident and prescribes the powers of the guardian or
conservator while the ward or conservatee is in this state. It covers,
for example, the case where a guardian or conservator of the person is
appointed for a person domiciled in another state in order to obtain
necessary medical care while the person is temporarily in California.
The subdivision is a continuation of a nortion of the first sentence of
existing Probate Code Section 1571, The staff recommends that subdivi-
sion (a) be retained. Subdivision (a) does not deal with an "absentee"
since it 1s a conservator of the estate that is being appointed in the
case of an "absentee.'

§ 2108. Powers and duties of testamentary guardian [Supplemental
Material]

This new section, not included in the Exposure Draft, is found in
the Supplemental Material (June 1978) distributed for the July meeting.

The section is noted for your consideration.

§§ 2201 and 2202, Venue

The State Department of liealth Services comments concerning these

two provisions:

2201 and 2202. The venue provisions do not allow for the
convenience of the conservator. We suggest consideration of venue
based on the convenience of the conservator when it is not contrary
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to the best interest of the conservatee. Except for the hearing
for appointment it is usually only the conservator and/or his
attorney who go to court. In past years in our department guard-
ianship program we filed most of the petitions in Los Angeles or
Sacramento Counties. This over the years has saved the state tens
of thousands of dollars in lawyer's time and travel expenses.

We think there may be many private conservators who would also
benefit from having an action filed in the county where the conser-
vator lives rather than where the conservatee lives.

As an alternative we suggest venue for any county subject to being
moved for the best interest of the conservatee.

Health and Safety Code Section 416.6 provides that Director of
Developmental Services petitions for appcintment be filed in the
superior court of the county where the main administrative office
of the regional center serving such developmentally disabled person
is located.

The point made has some appeal to the staff. Accordingly, we would
redesignate subdivision (b) of Section 2201 as subdivision {c) and add a
new subdivision {b) to read:

(b} The county in which the proposed guardian or proposed
conservator resides,

We would also make a comparable addition to Section 2202.

lir. Johnstone raises a question concerning Section 2201. He asks
which court listed has the priority? Which controls? The first te act?
This matter is dealt with in subdivision (¢} of Section 2202 (nonresi-
dents), but there is nc comparable provision for residents. The Commis-
sion previously has discussed this question at some length and declined
to deal with it. The staff believes that further consideration should
be given to the question and some provision made to deal with it (based
on subdivision (c) of Section 2202) if the broader venue provisions are
retained. We recommend the deletion of subdivision (c) of Section 2202
and the addition of the following provision:

§ 2203. Court having priority where proceedings instituted in
several counties

2203, (a) If proceedings for the guardianship or conservater-
ship of the estate are Instituted in more than one county, the
guardianship or conservatorship of the estate first granted, in-
cluding a temporary guardianship or conservatorship of the estate,
extends to all the property of the ward or conservatee within this
state.
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(b) If proceedings for the guardianship or conservatorship of
the person are instituted in more than one county, the guardianship
or conservatorship first granted, including a temporary [guardian-—
ship or] conservatorship, governs and the other proceeding shall be
dismissed.

Comment. Subdivision {a) of Section 2203 continues the sub-
stance of the last sentence of former Section 1570 {guardianship)
except that the provision has been extended to residents as well as
nonresidents and the reference to a temporary guardianship or
conservatorship is new. The language of the last sentence of
former Section 1570 that the "court of no other county has juris-
diction" has been omitted as unnecessary. There was no provision
under prior conservatorship law comparable to subdivision {a).
Subdivision (b) is new and is adapted from subdivision (a).

Commissioner Lee (Exhibit 5) objects to the liberalization of the
venue rules in Sections 2201 and 2202:

2201(b) Very bad, sets no standard as to "best interests', gives

more than one 2202(a)(2) proper jurisdiction. Results in race to

court houses by persons seeking (b)(2) appointment. Suggest delete

and rely upon 2210 Venue for transfer 1f best interests to be
furthered--after jurisdiction has been established.

§ 2210, Authority to transfer proceeding

Professor Bodenheimer (Exhibit 7) comments under this section:

This draft proposes to eliminate transfers of guardianship
proceedings to other states. I consider the present § 1603 which
authorizes such transfers to be a most desirable provision. Con-
gidering the mobility of the population, there will be wmany guard-
ians who move elsewhere. When permission is given by the court to
move with the minor, there should be ne great difficulty about
sending a court memorandum (with copy to the guardian) to the trial
court of the new residence. Detalls can be worked out by Judicial
Council rule. An interstate procedure would preserve the con-
tinuity of the guardianship and obviate the necessity for entirely
new proceedings in the second state. The Uniform Child Custody
Jurisdiction Act provides for various cooperative procedures be-
tween the states which are beginning to work.

The difficulty of "transferring the proceeding” can best be understood
if some other state were attempting to "transfer the proceeding' in that
state to California. If the proceeding is one involving the guardian-
ship, conservatorship, or other fiduciary of the estate, it is necessary
that there be an inventory of the property, a bond, the approval of the
fiduciary in California, and a court file opened so that court approval

can be sought where necessary for various acts in connection with the
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estate, It is far simpler and cleaner to start a new proceeding in
California and follow the procedure provided in the statute to do so
than to attempt to transfer the proceeding from the other state to
California.

Professor Bodenheimer is concerned, however, with a guardianship or
conservatorship of the person. Here too there would be a necessity to
have a proceeding in California so that there is a pending proceeding to
obtain any needed court orders for medical treatment, change of resi-
dence, and the like. Motre important, the California law has provisions
on who has priority for selection as a guardian, including giving strong
effect to testamentary appointment of a puardian by a parent and nomina-
tion of a conservator by a proposed conservatee. An important decision
is whether the proposed conservatee lacks capacity to make necessary
medical decisions--a matter to be determined by the court in the Cali-
fornia proceeding. In the case of a child, there needs to be a court to
authorize surgery if the ward is over 12. The staff doubts that the
California courts would be willing not to follow the ordinary procedure
merely because a puardian or conservator had been appointed in another
state if a guardianship or conservatorship of the person were sought to
be established in California. If there is to be some type of transfer
of guardianships or conservatorships of the person, a uniform act would
be necessary, and we are not aware of any such act.

Accordingly, the staff recommends no change in the Exposure Draft
provisions relating to this matter. It would be of interest in this
connection 1f anyone can provide an example of how a transfer of the

proceeding works in actual practice.

§ 2211. Who may petition for transfer [of venue}

Commissioner Lee (Exhibit 5) comments:

2211(c) (d) Wasteful to allow persons other than fiduciary or
ward/contee to petition what interest could they have at this
point. Perhaps expend to include spouse 1f not separated.

In connection with this comment, the following extract from W. Johnstone

& G. Zillgitt, California Comservatorships § 2.21, at 40 1s of interest:

1f Prob ¢ §2052 is read literally, no one but the conservator
may petition for a transfer., This is a considerable limitation 1f
it means that the conservator can preclude relatives from attempt-
ing to have the proceedings moved. In Oliver, the conservatee's
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grandchildren filed objections to a petition filed in Los Angeles
by a son seeking his appointment as conservator; concurrently the
grandchildren filed a petition in Fresno for appointment of them-
selves as conservators of the person, The Los Angeles court
transferred the proceedings on the ground that Fresno was the con-
servatee'’s residence. Persons who want to transfer the proceedings
over the objections of the conservator may have to try to remove
the conservator under Prob C §1951.

The staff believes that there may be circumstances where a person listed
in subdivision (¢) or {d) should be permitted to have the proceedings

transferred, and we recommend no change in the provision.

§ 2214, Hearing and order

vr. Johnstone notes that the Commission has in various provisions
added that persons may appear ''to support' or oppose. The guestion here
i1s whether the persons who can support the petition are te be limited to
those listed in subdivision (a) and whether all the persons listed in
subdivision {(a) have a right to appear in support of the petitiom. This
is the same issue presented in each case where the '"to support" language
has been added. The ''to support’ language does not appear in any of the
provisions of existing law.

Commissioner Lee (Exhibit 5) suggests that subdivision {(a) be ex-
panded to add an additional paragraph:

(4) The guardian or proposed guardian or the conservator or

proposed conservator.
This paragraph is unnecessary because paragraph (1) includes "Any persom
required to be listed in the petition' which under Section 2212 includes
the spouse and the relatives of the ward or conservatee within the
second degree and the guardian or conservator if other than the peti-

tioner.

§ 2250. Appointment

Commissioner Lee (Exhibit 5) suggests that provision be made for
the temporary guardian of the person. Hr. Johnstone raises the same
question. You will recall that, at one point, the Commission had this
provision in the draft, but it was deleted because 1t covered the same
situation as is covered by Section 1512. Iliowever, Professor EBodenheimer

strongly objects to Section 1512 (subdivision (b) of the gection} and
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Section 1512 does not clearly provide that the person given temporary
custody can, for example, consent to necessary medical treatment. The
staff concludes that it would be best to delete Section 1512 and to pro-
vide for temporary guardians of the person. The Family Law Act contains
a provision for temporary custody orders for proceedings under that act
so Section 1512 1s unnecessary for the purposes of that act. See Civil
Code Section 4600.1 (temporary order pending determination of custody)
{enacted in 1976).

§ 2251, TIssuance of letters

Commissioner Lee (Exhibit 5) suggests that the letters should in-
clude the termination date of temporary appointment, There is no doubt
but that this information should be included in the letters. The only
question is whether the statute should require the information or the
information should be required by a form adopted by the Judicial Coun-
cil. We see no harm in imposing a statutory requirement that the infor-
mation be included in the letters. It should be noted that it would not
be sufficient to merely insert ome date in the letters; it would be
necessary to insert the substance of subdivision {a) of Section 2257,
and new letters would need to be issued if the court extends the time
for the termination of the powers of the temporary guardian or conserva-

tor under subdivision (b) of Section 2257.

§ 2252. Powers and duties

The State Department of Health Services {Exhibit 1) comments:

2252(a). Does the statement that the only duties are to
preserve and protect the property prohibit the temporary represen-—
tative from using the property tc support the conservatee?

2252(b). Is our assumption correct that the comservator of
the person selects care and living arrangements and the comservator
of the estate provides for paying for care and living arrangements?
If so, does not 2252(b) encroach on the duties of the temporary
conservator of the estate? Does not providing maintenance and
support include managing financial resources? In 2504 and 2510
providing maintenance and support seems to fall under the guardian
or censervator of the estate.

The staff concludes that Section 2252 is poorly drafted. We believe the
section should follow more closely the existing provision (Section 2203)

which reads:
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2203. A temporary conservator shall have only such power and
authority and only such duties as are necessary to provide for the
temporary care, maintenance and support of the conservatee and as
may be necessary to conserve and protect the property of the con-
servatee from loss or injury; and such other powers and duties as
may be ordered by the court in the order of appointment, or by
subsequent order made with or without notice as the court or judge
may require.

We suggest that Section 2252 be revised to read:

2252. (a) Except as otherwise provided in subdivision (b} and
subject to Sections 2253 and 2254, a temporary guardian or tempo-
rary conservator has only the power and authority and only the
duties that are necessary to provide for the temporary care, main-
tenance, and support of the [ward or] conservatee and that are
necessary to conserve and protect the property of the ward or
conservatee from loss or injury.

(b} The temporary guardian or temporary conservator has such
additional powers and duties as may be ordered by the court (1} in
the order of appointment or {2) by subsequent order made with or
without notice as the court may require.

Commissioner Lee (Exhibit 5) suggests this section include the temporary
guardian of the person of a ward. The staff recommends that the concept
of temporary guardian of the person be adopted and that all necessary

conforming changes be made to carry out the concept.

§ 2253, Change of conservatee's residence generally

Mr. Johnstone suggests there is no need for the language 'by a
preponderance of the evidence"” in subdivision (c}. The staff agrees.
We propose to delete the language and note 1its deletion (as being unnec-
essary) ia the Comment to the sectiomn.

Commissioner Lee (Exhibit 5) raises several questioms concerning
this section:

2253(b) Rather than have an unnecessary hearing provide for court

investigator to ascertain 1if constee hag objections. If none,

relax standard. Should be may be not shall be represented by
counsel.

(¢} In many cases the specific place cannot be determined as there
may be a placement problem.
These are good questions. However, the Commission previously decided
not to recommend changes in the recently enacted provisions designed to

protect the rights of conservatees, The provisions in question were
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enacted in 1977. Hr. Johnstone points out there is a proposed amendment
pending to the existing statute. We will pick it up and include it in
our proposed legislation if it 1s enacted by the Legislature.

§ 2254, Removal of conservatee from residence in case of emergency or
with conservatee's consent

Commissioner Lee (Exhibit 5} suggests:

2254(b) As usually a court hearing is calendared in near future,

why not allow such a hearing to coincide with general appointment

hearing unless hearing is more than reasonable time in future.
This suggestion again calls for the review and correction of possible
defects in the recently enacted legislation designed to protect rights
of conservatees—-a task the Commission decided not to undertake for a

number of reasons,

& 2256, Accounts

ir. Johnstone suggests that the phrases “the account" and "the
first regular account” are unclear and the problem could be corrected by
substituting "his or her" for “the" in both places, a change the staff

plans to make absent any objections.

§ 2311. Form of letters
The State Department of Health Services (Exhibit 1) asks: "Should

letters list the powers of the conservator and the disabilities of the
conservatee? See the discussion above about proposed Section 1476."

See the previous discussion of this suggestion in this memorandum
under Section 1477.

Commissioner Lee (Exhibit 5) comments: "As is general reference to
letters should refer to proposed 2251 above re: time limit on special

letters.”

§ 2312. Notice to ward or conservatee

Commissioner Lee {Exhibit 3) comments:
Confusion exists regarding this. Some attorneys in order to econ-

omize time will serve "proposed'' order rather than endorsed filed
order on contee. Hotlce should be more precisely prescribed.

§ 2321. Waiver of bond by conservatee

Comissioner Lee (Exhibit 5} commments:

Why limit contee right to waive bond to cases where contee is peti-
tioner? 1If an informed consent to waiver can be given, {(even if
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given to court investigator for non-attending contee) court should
have latitude to waive,

Further if comtor is spouse, could not the court be allowed to
waive bonding of community?

These two suggestions appear to be desirable changes.

§ 2328. Deposit of money or other property subject to court control

As suggested in the comment by :r. Elmore {Exhibit 4), we will in-
clude a reference in the Comment to Section 2328 to the new section on
the right of a guardian or conservator te have a control account in the
estate proceeding. See new Section 2456 as set out in the Supplemental
Material (June 1978).

Commissioner Lee (Exhibit 5) comments:

I have been called upon to surcharge fiduclaries too many times to

like the prospective impound of assets as a predicate for lessening

bond. Wow most bonding company pro-rate initial premium and there~
fore if petitioner can't use 2328(c) to receive receipt a bond
would not be that prohibitive.

As the comment to Section 2328 indicates, the section basically contin-

ues existing law.

§ 2329, Estate not exceeding $10,000 consisting of deposited money

Commissioner Lee (Exhibit 5) comments:

This would cover most guardianships. Experience supggests that this
is a poor idea. 4s well Income (VA, Soc. Sec., Trusts and Pen-
sions) often 1s very high even though corpus of estate is small. I
strongly urge reconsideration.

This section might be modified to take intc consideration the annual

income. However, the section states existing law as drafted.

§ 2330. Reduction of amount of bond

Comnissioner Lee (Exhibit 5) comments: "Should be amended to allow
ex parte reduction upon subsequent impound of funds per 2328."

Subdivision (d) of Section 2330 provides that nothing in the sec-
tion limits the authority of the court under Section 2328 to reduce the
amount of the bond. Section 2328 applies in any proceeding to determine
the amount of the bond "(whether at the time of appointment or subse-

quently)." The staff had assumed that the order under Section 2328
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could be made ex parte since no notice of hearing is required. However,
if this is not clear, it could be made clear by adding appropriate
language. We recommend that language be added, for this purpose, to
Section 2320, to read:

(c) Except as otherwise specifically provided, determinations

under this chapter may be made ex parte unless the court otherwise
orders,

§ 2331, Additional bond on real property transactions

Commissioner Lee (Exhibit 5) comments: ''Should be after transac—
tion as may be over bids, etc.” Section 2331 uses language of the
existing statute which appears to use the after transaction price as the

price that determines the amount of the bond.

§ 2334, Suit apgainst sureties on bond; limitation period

The staff plans to make a technical change suggested by Mr. John-
stone. We plan to insert "within three years" after the word "or™ at
the end of the first line on page 128 of the Exposure Draft.

§ 2335, Insufficiency of sureties; order for further security or
new bond

Commissioner Lee (Exhibit 5} comments: "Allow Guardian/Conservator
to ex parte petition.” We do not see the relevance of this comment to
thls section, This is a petition directed against the guardian or con-

servator.

§ 2401, Care, custody, control, and education

In response to a suggestion from Mr. Johnstone, the staff plans to

substitute "has charge of” for '"is in charge of" in this section.

§ 2402. Residence of ward or conservatee

Commissioner Lee (Exhibit 5) comments: "Is it intended that court

be given actual knowledge or merely that court files be amended by a
report of fact? If actual knowledge 1is intended, serve on court or
court investigator?" This comment appears to be directed to subdivi-
sion (b), which appears to be intended to provide a correct address in
the court files, The staff believes that this could be made clear by
revising the subdivision to read:

(b) The guardian or conservator shall promptly mall written

notice to the court of all changes in the residence of the ward or
conservatee,
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3 2403. Medical treatment of ward
Commissioner Lee (Exhibit 5) commente: "I don't understand why (b)
is included.” Mr. Johnstone points out that the section appears to make

it possible for the minor to consent and questions the validity of the
minor's consent., To preclude this construction, the staff suggests that

subdivision (b} be revised to read:

(b) If the ward is 12 years of age or older, except in an
emergency case in which the ward faces loss of life or serious
bodily injury, no surgery shall be performed upon the ward without
elther (1) the consent of both the ward and the guardian or (2) a
court order specifically authorizing such surgery obtained pursuant
to Section 2406,

§ 2404, liedical treatment of conservatee

' Mr. Johnstone suggests that the sectlon should be revised to con=~
tain the substance of what is found in the first three sentences of the
Comment,

A less drastic revision would be to insert after "Safety Code" the
following: "if the conservatee refuses to receive necessary medical

treatment,".

§ 2406, Court ordered medical treatment

Mr. Johnstone asks whether there is a notice and hearing required
under this section before the order is given., C{ommissioner Lee {Exhibit
5) comments: '"Fails to establish form of notice how hearing is to be
calendared. Cannot court investigator be utilized." The Commission
will recall that these problems were discussed when the section was
approved for inclusion fn the Exposure Draft. At that time, it was
noted that a hearing was held only 1f the ward or conservatee petitioned
the court for a2 hearing and that the section 1s the same in substance as
Section 5358.2 of the Welfare and Institutions Code (added in 1976).

The Commission was not inclined to make it too easy to contest the
attempt of the guardian or conservator to obtain the order for the
medical treatment. HNevertheless, the section leaves many procedural

questions unanswered and should be reconsidered by the Commission.

§§5 2407 and 2502. Additional conditions in order of appointment
Commissioner Lee (Exhibit 53) comments: "Such conditions, ete.,
should be included in letters under 1831." The staff agrees that such
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conditions should be included in the letters, and we would add a provi-
sion, like the one in subdivision (c) of Section 1831, to Sections 2407
and 2502, Specifically, we would add the following sentence after the

first sentence of Sections 2407 and 2502, respectively:

The terms of the order shall be included in the letters of guardi-
anship or conservatorship,

§ 2408, Imstructions from or approval by the court

Mr. Johnstone suggests that the phrase "with respect to the powers
and duties prescribed in this chapter" be deleted from subdivision (a).
This phrase is not found in existing law and may undesirably limit the

section. The staff proposes to delete the language quoted above.

§ 2513. Payment of surplus income to mext of kin of conservatee

The State Department of Health Services (Exhibit 1) comments:

Is "but for the existence of the conservatorship" the true reason
why the conservatee cannot distribute surplus income? 1If that is
the reason, why not just terminate the conservatorship and have the
conservatee restored to capacity? We suspect that the true reason
is a mental disability.
Section 2513 is drawn from existing Section 1856 which authorizes the
court to direct the conservator to pay surplus income to the next of kin
whom the conservatee would have aided "but for the existence of the
conservatorship." The staff has no better language to suggest.

Mr, Johnstone suggests that the second sentence of the second para-
graph of the Comment (court may attach conditions that conservatee would
have imposed) be put in the statute.

Commissioner Lee (Exhibit 5) makes three suggestions:
the authority to pay surplus income to the next of kin

First,
shouild be broadened to apply to guardianship as well as conservatorship:

Why not extend the power to petition to ward. Circumstances exist
which could justify the court's granting use for ward's family as
well,
This would broaden authority under exiscting law and presents the policy
issue whether a minor's estate should be expended to support persons
other than the minor.
Second, the list of persons who may petition for an order under

this section (now limited to conservator and relatives of conservatee
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within the second degree} should be expanded to Include the conservatee
{and ward if expanded). This appears to be a desirable change.

Third, the limitation that the surplus income be paid only to
relatives should be eliminated:

Why restrict use of surplus to relatives. Often actual objects of

bounty are not next of kin. Indeed may be strangers to the blood.
The staff opposes this suggestion because the broader ability to make
gifts is already provided for in the "exercise of substituted judgment"
provisions of the proposed legislation, and those provisions contain

necessary safeguards not found in Section 2513,

The remainder of the comments will be covered in

the First Supplement to Memorandum 78-32. We are

sending you this portion of the analysis of the

comments so yvou can begin your study of them.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 78-39 Btudy F-30,300

STATE OF CAUFORNIA—HEALTH AND WELFARE AGENCY EXHIBIT 1 : EDMUND O. BROWH JX., Gorrser
DEPARTMENT OF HEALTH

T14-744 P STREEY

SACRAMENTO, CALIKORNIA 93814 S @
{316) 322-9411 June 7, 1978

John H. DaMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Re: California Law Revision Commiesion's Tentative
Recommendation Relating to Guardlianship-
Conservatorship Law

Dear Mr.. DeMoully:

This 1is in response to your letter of May 10, 1978, to Dennis
Bekhart with which you sent a copy of the above draft and
generously offered us an opportunity to comment on the draft.
This letter also responds to your letter to Harold Stein who
gpent his comments to us and asked us to include them in our
reply. He was satiafied with the changes to the sections

you clted in your covering letter. He did suggest that the
draft be reviewed by ‘the Patient Benefits and Accounts Section
gince that secticn receives and acts on the notices which are
the subject of most of the code sections cited in your covering
letters. That section did review the draft and a copy of a
favgrable memc of William F. Schneider of that section is
enclosed.

We are pleased with the guality and covemge of your meonumental
work. We are gratified to see that you are preserving the
existing protections that concern us, We are alsc gratified

to see that you have solved many cof the existing problems. For
example, you have provided a procedure for receiving special
notice of the filing of an inventory an appraisement which does
not exist under present law.

We suppose that you have allowed us to review the draft to
railse gquestions about anything that does not appear toc us to be
gulte solved, particularly in reference to concerns of the
Etate Department of Health and ite successor agenclea. The
balance of this letter will try to carry out that task., The
nature of the task given to us 1e to list some negatives. We
trust this will not be interpreted to detract from our opinion
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that you have an excellent draft. Our suggestions are divided into
these caterories:

A. Mistake (only one)

B. Conforming additiones {which you have not drafted)
C. Queries about Proposed Draft

D. Additional areas for solution

A, Mistaka

The quality of your draft im so good that we could find only one
error. That is in Section 1543 of your draft. The notice and copy
of the petition should be mailed or delivered to the Director of
Social Services instead of the Director of Developmental Bervices.
At present the notices given under Probate Code Saction 1440 (c) are
received by the Adoption and Fostar Care Section of the Children
Social Bervices Branch of the Social Services Division of the
ggpartmant of Health. Upon receiving the notices the Adoption and

oster Care Bectlon, in turn, alerts the agency investigating the
adoption or local agency handling foster care licensing, whichever
is appropriate, to Furnigh a report to the court. 1In the recrga-
nization of the Department of Health which is operative July 1,
1978, the Social Bervices Division will become part of the
Department of Social Bervices. Probate Code Section 1440 (c) notices,
therefore, should, appropriately, be furnished to the director of
that department. -

B. Conforming Additions

You have explained that you have not yet drafted the changes that
will be necessary to other codes in crder to conform them to the
changes in your revision of the Probate Code.

When you begin drafting changes for other codes, please consider
conforming amendments to the followlng four programs which are of
concern to the Department of Health,

1. Department of Mental Health guardianshipes under Welfare
and Inatitutions Code Hection 7284-7287. This program applies to
only estates. It applies to all ages, and does not include con-
servatorships., It is not & complete system but reiies on the law
in the Probate Cede. &t the time of appointment of the guardian
the ward must be in a state hospital. ilew warde must be mentally
disordered but until July 1, 1971, developmentally dieabled persons
could become warde under these secticns. This program differs
from the proposed changszs for the Probate “ode in +hat guardianship
of the estate is provided For adults {as well as minors) while
under your revision of the Frobats Code the Probate Code would hava
conservatorship for aduitr.
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2. Director of Pevelopmental Bervices guardianships and
congervatorships under Haalth and Safety Code Sections 416-416.23.
These allcw the Director of Devalopmental Bervices to be appointed
guardian or conservator of the person and eegtate, or person or
estate of developmentally disabled psrsons. There is no age
gualification. Thie diffars from your proposed revision of the
Probate Code which generally provides guardlans for minors and
conservatore for adults, Health and Safety Code Section 416.10
prohibite the Director of Developmental Bervices from being a dual
guardian and may need some revision to conform to Proposed Probate
Code Section 1501 (c). Health and Safety Code Section 416.9
should also be conmiderad for revision in that it now provides that
the preferences in Prokate Code SBection 1753 do not apply.

3. Lanterman-Petris-Bhort Act Conservatorships under Welfare
and Institutions Code Sections 5350 et seg., Welfare and
Ingtitutions Code Baction 5350(a) applies the act to minors while
the proposed revision of the Probate Code would generally limit
conservatorship to adults (as do the present conservatorship
provislonsa). '

There sppears to be a conflict between the preference section for
a LPS conservator and the proposed Probate Code Section 1812(b) (5).
The combination of Welfare and Institutions Code Bections 5350 (b)
and 5355 seem to give the highest priority to the person designated
moat suitable by the conservatorship investigator while proposed
Probate Code Bection 1812(b}{5) places anycne eligible under the
Welfare and Inatitutions Code at the bottom of the preference list.

4. The Interstate Compact on the Placement of Children under
Civil Code Bections 264 through 274. While we have lipted this as
a statute that needstoc be conformad to your proposed changes to the
Probate Code, we suspect that the confcrming, in this instance should
be in the proposed sectlon 2402(a) (2}.

Under the Interstate Conpact z guardian in this state placing a child
in another state i{s probably a "sending agency" as defined in
Article 2(b) (of Civil Code Zection 264). Article 8(a) exempts
from the g@ompact a guardlan’s plecing & child in another state with
certain rloge relatives or & non-agency guardian in ancther state.
However, if the guardian places the child with someone in the other
gtate who does not gualify as one of the named relatives or a
non~agency guardian, the gompact aprlies. I1f the Compact applies,
then the conditlons for plecement in Article 3 of the Compact apply
including approval from the receiving state. It would appear

the proposed Probate Code Bection 2402(a) (2] should he sublject

to the Interstate Compact,

C. Queries About the Propomsad Draft

Gur discuesion in 2 and B, above, are In atreas in which the
Department of Health “1as special concerna. However, under this
section on gueries there ir lese relationship to Department of
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Health programe. Here we are merely listing thoughts that come
to mind in reading through your draft. We have not done any
regearch to support any of the queries. If any of the thoughts
in this list seem to have value, please feel free to use them.
On the other hand, feel equally free to dismiss any or all of
them without comment, We are following a numerical order with
the numbers referring to the section numbers in the proposed
revision,

1475. This provision seems 1in order. However, it reminds
ug of a latent problem created by AB 1417 (1976). Wards and
conservatees adjudicated incompetent before July 1, 1977 were
g0 adjudicated under a definition that has been repealed and they
are continued 1n a state of legal incompetency under definition
unhder which they have never had a hearing.

1476. It ia a good ldea to have the letters of conservatorehip
show that the adult who was changed from a ward to a conservatee
by operation of law, hae been adjudicated incompetent. However,
otherwise, 1a there any reguirement that the details of the
representative's power or the coneervatee's disabilities be
pummarized in the letters? With the increase in variations in
ordere of appointments and provislons for modification of such
ordera there may be a need for a more Iinformative form for letters.
Some forms, even with a certification that they are still in full
force and effect have very little information about what the
conservator and conservatee m&y or may not be empowered to do.

1511. We wonder if the court should not have additional
discretion to diapense with notice, We had an example in point.
The Director of Health had petltioned to become guardian of a
developmentally disabled child who had been a dependent child of
the juvenile court. The child had not been relinguished to an
adoption agency and had not been declared free of custody and
control of his parents. It was probable that the mother could be
notified. However, the child wae born out of wedlock and was
severely retarded and the mother had written letters begglng that
no one write to her about the child. Her last letter explained that
she was happily married and the mother of subteen children and she
had never conflded to her husband or other children about the
existence of the developmentally disabled child. Proposed 1511
gseems to require that desplte these circumstances the notice would
have to be given to the mother.

1812 (b} (5}, 'There are at least three separate provislons for
guardians or conservators under the Welfare and Institutions Code:

1. LPE consgervators (Wil 5350)
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2. Department of Mental Health (WsI 7284)
3. Public Guardian {W&I 8000 et seq.)

Under 1812(b) (5) persone who gualify under the Welfare and
Institutions Code are given the lowest preference but the order
among themselves ie not glven. As mentioned earliier despite 1812 (b)
(2) the LPS law seems to give preference to the person designated
by the conservatorship investigator. (See WaI 5350 (b) and 5355.)

1821(f) (1). If the proposed conservatee 1s adjudged to lack
legal capacity what will he be legally incapble of doing? What
does 1821(f) (1) add that is not covered by 1821(f) (2) or 1B821(f)(3)?
Can he no longer make a will during lucid intervals? Can the
conservator interfere in the conservatee's marriage? Is 1B21(f)
{2) applicable only to conservatorshlp of the estate? 1Is
1821(f)} (3} applicable only to conservatorship of the person?

1822. Under this pection we raise the same guestion we raised
in respect to Section 1511. Should not the Court be given discretion
to dispense with notice to some persons within the second degree?

1825, 1If the proposed vonservatee is able to attend can he
appear through his attorney without belng physically present,
himself, in Court?

1828. Does this section require the court to inform the
proposed conservatee about matters mentioned in 1828{a) (2) that are
not relevant to the petition that is on file? For example, should
the judge state "The appointment of a conservator is a legal
adjudication of the conservatee's inability properly to provide
for the conservatee's personal needs or" if the petition is for
conservatorship of only the eastate? We believe this is misleading
even though the word "or® is used and the statement might be
literally accurate. Nonethelees, we have heard judges read all the
inapplicable alternatives.

Perhaps Section 1828 could be redrafted to make it clear that
alternatives that are inapplicable are not to be included in the
court's admonition.

1853. If the conservatec has been adjudicated incompetent
and the conservatorship ig terminated because the conservatee has
disappeared, ia he left in a state of legal incapacity?

2201 and 2202. The venue provisions do not allow for the
convenience of the conservator. We suggest conslderation of venue
baped on the convenience of the conservator when it ig not contrary
to the best interest of the conservatee. Except for the hearing for
appointment 1t iz uvsually only the conservator and, or hia attorney
who 9o to court. In past years in our department guavdlanship
program we filed most of the petitions in Log Angeles or Sacramento
Counties., This over the years has saved the state tene of thousands
of dollars in lawyer's time and travel expenses.
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We think there may be many private conservators who would almo
benefit from having an action filed in the county where the
conservator lives rather than where the conservatee lives.

As an alternative we suggest venue for any county subject to being
moved for the best interest of the conservatee,

Health and Safety Code Section 416.6 provides that Director
of Developmental Services petitlons for appointment be filed in
the superior court of the county where the main adminigtrative
office of the regional center gerving such developmentally disabled
rerson 1is located.

2252 (a). Does the statement that the only duties are to preserve
and protect the property prohibit the temporary representative from
uging the property to support the conservatese?

2252(b). 18 our assumption correct that the conmservator of the
person selecte care and living arrangements and the conservator
of the estate provides for paying for care and living arrangements?
If so, does not 2252(b) encroach on the duties of the temporary
conservator of the estate? Does not providing maintenance and Bupport
include managing financial regources? In 2504 and 2510 providing
maintenance and support seemsto fall under the guardian or
coneervator of the estate.

2311. should letters list the powers of the conservator and
disabilities of the conservatee? See the discussion above about
proposed Bection 1476. ’

2513, 1Is "but for the existence of the conservatorship"
the true reason why the conservatee cannot distribute surplus income?
If that is the reason, why not just terminate the congervatorship
and have the conservatee restored to capacity? We suspect that the
true reason is a mental disability,

2610. While we consider an inheritance tax referee an appropriate
person to make appralsementz for guardianships and conservatorships,
we believe they should not be inflexibly bound to all the inheritance
tax rules when the appraisement is not concerned with an inheritance
tax. We had recent occasion to have a life estate appralsed for
purposes of a sale. BPased on ths life expectancy of a 73 year old
person the inheritance tax referee come up with a figure that was
about two~-fifthy (2/5) of the market value of the combined 1ife
estate and remalinder. We could not find any prospective buyer who
would pay 90% of this appraised value for the privilege of gambling
on the longevity of the 73 year old person. We suggested to the
referee that his guidelines did not comoute a true market value For
the circumstances but he said he was bound to follow the inheritance
tax requlations.

In closing this part of this letter wewsnt to reiterate that You
have produced an excellent draft. We aleo want it understood that
although we have asked guestions we are not requenting you to

answer them. They are purely to raise imsues for your conslderation.
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D. Additionsl Areas for Soclution

1. There may be a need for substituted consent without guardian-
ship or conservatorship. We had an inquiry a year age from an
Agpistant Attorney Genhersl for the State of Maryland who was doing
& research proiect to develop such a substituted consent. It waa
for persons who lacked the capacity to give informed consent for
medical treatment or surgerv but who otherwise could function
satisfactorily without a guardian or conservator. The wmodel being
con.ldared provided that the substituted consent be given by a panel
of medical experts rather than by a court. This may be something
that would be useful in California. There are numerous residents
in Californis state hospitals for the developmentally disabled
who lack the capacity to give informed consent and have no guardian
or congervator. Subatituted consents are given for them under
statutes that allow the hospital or reglonal center to consent on
their behalf to medical, dental or surgical treatment. However,
these statutes have some problems., If you wiah to inquire further
into the Maryiand project. the pergon who wrote us was Ms. Judith
K. Bykes, Augistant Attorney General, Department of Health and
Mental Hygiene, 201 West Preston Street, Baltimore, Maryland 21201.

2. Another area neading a solution 1s consent for sterilization
and other lees drasiic birth control measures. It has been held
that neither the persochal representative nor court can auvthorize
sterilization., BSee Guardianship of Kemp (1974} 43 Cal.App. 3rd
758. FPFurthermore, the sterilizatlnon Fédulationeg for California health
facllitles previde that bafore elective sterliizstion is performed
the patient shall be able o understand the content and nature of
the informed consent process as defined therein and not have been
judicially declared lncompetent. Bee 22 C.A.C. 70707.5({a) (2).
Congeguently, sterilization is not avallable to persons who lack
the abllity 1o give infcrmerd consent. 1f there is such a thing as
a right to sterilization these persons seem to have a right without
a remedy. Compare Civil Code Section 352Z3. beside persons actually
adjudicated . incumpetent or clearly unable to give informed consent,
those persons whose capa¢ity 1le in doubt are similarly handicapped
becaugse of the reluctance of medical practitionere to take the risk
that the person might be found to lack capaclhy.

In closing, we commend you Ffor a draff{ that appears beoth scholarly
and practical and express our appreciation for the opportunity to
comment.,

Sincerely,

RICEARD H. KOPPES
Deputy Director
Offlce of Legal Affairs

_ Y/
by ) .

Ralph Célburn
Staff Attorney

cc: Harold Stein
William F. Schneilder
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California Law Revision Commimsion
Btanford Law School
Stanford, California 84305

Attn:

John H. DeMoully
Executive Secretarxry

Re: TENTATIVE RECOMMENDATION RELATING TO GUARDIANSHIP-
CONSERVATORSHIP LAW (May, 1978)

Gentlamgn:

In responee to the letter of tranamittal dated May 8, 1978
which accompanied the exposure draft of the above recommenda-
tion, the following comments are offersd:

1.

"Pank" vs. "Bank in this State" in so far as these
terms have refsrence tc in the exercise of fiduciary
powerz, the attention of the Commimsion in drawn

toe Saction, 1503 of the California Financial Code
which ¢governs the exercise of fiduciary powers by
out-of-gtate corporations. In this specific area

it would therafore not be neceussary to distinguish
between the twe terms. No comment is offered as

to the use of these terme in the commercial banking
area, #., g. as a savings account depoaitary.

section 1412 Does the Commission feel there is any
danger that this section c¢ould lead third parties
to misunderstand the extent of powers granted as
evidenced by Letters? e.g. Tc assume that Letters
avidencing appointment ss conservator of the
person would empower the holder to exercise the
powere of a conservator of the estate.

Section 1478 At the time that tha age of majority
was changed by statute in California, I recall

that constitutional objections were raised to the
amendment of existing aectione by a blanket defini-
ional change. The gqueation is posed as to whether
sub-gection {a) of this section would be subject

to gimilar objection.
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Section 15Ci{a) It is suggested that the words
"the parent' appearing in the last clause of this
sub~gection be changed to read "that parent" or
‘guch parent".

It is further suggested that the Commigsion considar
& provision for special guardianships or conservator-
ships to be created other that by nomination in

the ordinary course of guardianship or
conservatorship proceedings. There aras many
instances where specific assets are more properly
handled by a member of the family or friends of a
conservates vhose estate ctherwise requires
management by an experienced financial institution.
Ap an example, a relative living with the conservatee
might be by far the moat appropriate person to

have custody and control of valuable Jjewealry, a

coin or cother valuation collections so as to allow
the conservatee constant access. An adult son may
very easlily be the most appropriate person to
control the family farm. The persons mentioned,
however, may be entirely inappropriate candidates
for management of the balance of the conservatee's
eptate. Agenhcy and employment relationships in
thene gituations are seldom satisfactory, giving
rigse to misunderstanding as to the extent to which
each party is responsible for and authorized to act
with regard to the assets.

Sub-Section {c} of this section contemplates one
gspecial guardian and one "general'" guardian. Perhaps
the rewording is indicated to cover the mituation
where more than one special guardianship has bheen
treated. '

Section 1823 (a)j{2) is it the intent of the Commigs~-
ion that the transfer of the rights enumerated can
be made by the court sither to the conservator of
the estate or of the person or should that section
indentify the appropriate transferee?

Section 1B31 This section is viewed as a very

pogitive ptep in an ares which has created substantial
problem. It is suggested that sub-mection {a}

(2}, which ie presently in the disjunctive, be

revorded to asllow a combination of (i) snd (ii)} or

{11} and {(1i1i). The Commission may also wish to consider
regtricting the grant of the gpub-section (b) power

to the conservator of the person.




10.

Section 1853 {&) Thir section should provide that
notice is to be merved upon the conservator of the
person or, 1f none, then upon the conservator of
the Estate.

Section LB&O [t is believed that coordination of

the revised scctions requires insertion of the

words "annul lment of the merriage of a minor
congervatee" after the word congervatee pregsently
appearing in ths draft. This will avoid the possibil-
ity of a conservatorshipy for a minor who has never
been legally married.

Section 2101 Thig section together with Section
2501 and the various axpanded powers of the msalas
and invesiment which follow raise a substantial
iepue similer to thet recently addresped by the
Callfornia Supreme Court,in the sstate of Seth G.
Beach, which dealt with the respective responsibili-
ties of an executor and testamentary trustee in
investing and re-invasting assets subject to his
or her contrcol. Should the conservator regard his
or her function as one of preserving the nature
and character of the assets, making changes only
when regquired to avoid subatantial loss or to
provide for the the current cash needs of the
congervates, or ahould he or she regard the assets
similarly <o a trust estate, realigning their
nature or character so that they will more closely
ragemble the typical truat investment program.
This ie a very difficult area to comment upon
without writing volumes, but it is an area of
grest importance.

Section 2103 Concarn is expressed as to the elimina-
tion of the reguirsments noted in the Commiesion
Comment. It le impomeible to define accurstely &
"material fact®. Misrepresentation may be and

cftep ie unintentional. Intentionel misrepresentation
i covered by use of the word "fraud". Faced

with the lack of the requirement that the fact in
gquenation must pe contained in the Petition or

Ordeyr it will be vary difficult for anyone to rely
cit the finality of a judgement, order or

decres,




11.

lzl

13.

14.

15,

i7.

Section 2105 A literal reading of the section would
Indicate that it is spplicable to a situatlon
wheres thers ls one gusardian of the person and ons
guardian of the estate. Mince this i apparently
not the intention of the comirissglon, perhaps some
clarlfication is required.

Section 251% {a)il) ‘this section would indicate

that a Conservator mupt refuse to pay debts

incurred by the conservatee prior to impoeition of

the conservatorship wheb nho abnormal restriction

hed been placed on hig «r her activity unless that
debt is "resscnabla'. Thus a creditor who hed
contracted with a gerech under no legsl disability
might have to demonstrate the “reasonableness" of

the transaction in ordex to obtain payment. The
standards by which the transsction would be judged

are uncertain. If tha Consarvator made a large
purchase and, after isposition of a conservatorship,
it ware determined that the purchass was an irtrational
act, due to factor not known by the provider,

would thia be “reasonebla' debt? 1If not, an
individual might avolid the conseguences of his own
intentional inprovidence with a Yfriendly" conservator-
ship.

Emction 2523 {(Commisajioh %otgi wWhile no specific
suggestion ie made =z to the titling tc Bank
accounta, if prescription ia to be made it should
take into account the flexibility afforded by
Secticn 1831 {g)¥{2}.

Secticn 2528 Yt 48 suggsested that mutual fund
and other dividend rosinvestment pians initlatad
by a vonservatuee prior to imposition of the
congervatarallip sikuld ba eddad te thie list.

Section 2530 A natirsl eddition te this section
would be the exercise of nlsctions, such as aub-
chapier & corvporation boldings, gain deferral
optiche. eteo.

Section 2536 1t ie suguested that the Commiegsion
addrasas the juestish as Lo vwhether the guardian or
congervetor should be entjiiied 1o interest on
advanses, e,4., at the legs! rate for Judgements.

Sactieng 2537 Addsvdon of tha fellowing clause at
the epd of this acdtion is suggested., ", and shall
have such powers ag are grented %o a8 guardian on
congervator hsreln s zhall be nacepnary for the
performance of asaid duty”.



Saction Z542:ic) The last ventence nf this
sub-pectlon may net he to the bsneflit of the
agtate. It im often the case that co-tonants

nave diffe-ing coptr bases or othe:r coneidsrations
which Jould mshks 1t ﬂﬁv&ﬁtagﬁcuﬁ for one to sall
for oaah aad snether on doferved terms. This is
not pogsibie under tha curiapt wording.

Section Zz43(%? Tt im sugysated that the Commiseslion
coneider refurence to Frobate Code Section 757 fcor

the procedurs i&f salos, siinineting the reguiremsmte
for "raieing the powsr of sals' which sre applicable

-~

whers no power of asle 1y grented,

ction 2544 It ia sngu;at@d that considerstion be
giver tu tine incilusion of Svate, Federal and Municlpal
Securitise inciuding aqhhhiﬂﬁ thereof in the categoried
pet forth in submection (a) {1},

gection 2345 fb) 1t ia suggested that the sum of
BT, 00,00 be ialued to U5,000.00 in crder to allow
summary pelas of iterg such ae sn avtomoblile. ‘the
Y Limitatici should be retalned.

section 2557 Thas aection should include the power
to consant a8 & lianholdsc wo such conveyehcos or
dadication by the owney ol proapasty subiect o the
lien.

geetion 257%  Slense sew comment e Saction 2191,

gection 2580 subsection fa) (%) creates a powar of
which im, a4t iecst 14 one way, more extentsive than
the powar o make & Wili on behalf »f the Conssrvatee.
A Wil oan be ravcked or amanded upon restoration

of the conservatae’a sapacity., 1t 1is noted tiat

the Comnlraior har atoppas short of granting tastamentary
powar to tne congervator, while the d1fference balvweean
these twe poverh appeals Lo be inconesegquential. In

any avent it would appear that, at least where tnere
g no eximoing wWil., vhe ciase nF pergons Lo wion
notics ahouid be glven should be expanded te include
heire apparent of this conssrvsiee.




The writer is Chairmarn of the State Geovernmental Affalcs
Committase of the Celiiornia Bankers Asaoclation Trust Group.
Commenis made herein ars, howsver, solely my own and altho iyl
portiona oi the contents heraw’ heve baen discuased with
representetives of otbher bank truast divisions and individiais
within United Celifornis Bank, they do not necessarily reliect
any position either of thig benk o tae celifornia Bankers
Aerociation.

respectfully rubritted,

G, Qiualair Priae
vice-Pteagident
Regionsl Trust Coubee]
{415 ) 544-55641

(G8P:chs/1

co:  Lyston Jaco
Philliip P. Martin, or.
Blair Revnelide
Al #McCallum
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MEMO. TO MR, DEMOULLY
PHOM: GARREDTT H, ELMORE, Consuliant

At your requsst I have gone over the Exposure Draft of
May, 1978, to list caﬁéentu that are not duplioative of points
1 have slready made,

The following consista principally of sditorial suggest-
tons or tsohnioal peints. Because of their length, I ocould not
review the “Cowments® in any detail et this tive.

The 1ist i% in ssotion sevuvence. Pointe bhelieved to be
major ars marked "Substammive.”

Bec, 1418. Suigaut the folliowing re-wording, althoughb

tinal text should swait text of Part 6 (incompeteunt spouse),

As will sppear there, sosotimes two vconservatoreitilLs ure

involved and it seeme desirable in the text to distinguish,

E. 8., "jeinder® by oconservator authorized by court “*appoini=~

lq;"auah conservator in & sale gade in the e;nssrvatﬁrship

entate nf the other spouss,

Sso. 1416, "Court?, whon used in oonnection with maiiers

in the guardisnship or oconmervatorehip procesding, w=ecens

the gourt in which such procseding is pending.

8oc, 31430, Suggeat tbat inthis saction and othar seciions

- =



uniroru'werdin; be usod (ses below) that avolds "applie-
ation™ and that, as & general definition, or by Comment
it be stated that "petition® inciudes an appliostion

in the nature of & petition, For example, am appiioation
for an extension of time or & continuanocs is not always
verified; likewiss, in the one instanos where a totion
for new trial may be nade, & notice of intention to move
for a aew trisl srgusbly is an *sppliestion® but of
course is not verified, Suggestied re-drafti;

1450, Exoept as otherwise speoifically provided, a
petition, repori or avoount filed pursunnt-to this div-
ision shall be verified.

R N X ¥ 3

Suggested raviltop of Coument:

Cosment: Seotton 1;50 is new, It replaces referencsc to
veritioation tn individual seotions of the former guard-
tanship and oonservetorship statutes, Under eximting praoc-
tios petitions, reports and aﬁoonntn are veriftied, (Cite
Judiois; Couneil forms or looal ruies), "Petition" ia
brosd enough v includs applicstions whioch are in the
nature of petitions,

Seo, 1453. It io suggesied that the third sentence of
the Comment b rsviwed, on the ground that “forwer law"
as ntated was not cleariy asatablished, pasrtioularly im
the pase of & "transfer" potition. Suggested:

*

The same problea arises later on in the use of the indef-
intte phrase “or other papers."

-2&



(Third sontenos) chhvcr, Seotion 145%% does mot woil-
tinue provisions of former law whioh apparently granted
a right to jury trial on a petition for removal of the
conservator (see former Beotion 1951; W. Johnson & 8.
giligits, supra, £ 7.6, at 104). It doss not provids
fary subdh & ri;ht'en o petition to transfer the preosed-
iag to enother county {for disoussion of former law, s»e
W, Johmuon & @, £211lgitt, supra, 9 2,26, at ki),
Seo, 1434 (propossd). SUBSTRRYIVE, Suggeeted, now
Seotion 1454 be added, s follows: |
14%4, Whnen Motion For Kew Trial Allowed,
1455, A motion for nuwigeitrtel osn be made oniy
in osses in whioh, under the provtliahl of this
division, s right to jury trisl is expressiy granti-
ed, whethor or not the cass is po tried. '
Ggugunt. Seption 1434 is naw.sllowaver, the primciple
» e same &5 that upder foruer law, i. ®., that
in gusrdianahip and conservatorshiy roaacdingu, the
soticn for new trial will iie only when theras was
s 1:ght to jury trial, even though the 1issuss were
not trled by a jury. Sss formser Ssutions 1606 and
1708, innsrporasing tihe rolevant parts of Prob. Cods
' Sautian 1331,
Noie: Since the new Aot =no loager relies upon the
raference to probais procedurs ks to jury trials, the
interreiated subjsot So wher 8 motion for new trisl ney
be made should be expressaly imcluded in the Act, The
new seotion wowld also aseist in wakiag the procedure
sore olsar. The timsiinesas of ab zppeal depsnds wpon

>



in tkis ares may turn up#n whether the procedurs psrmits
& motion for a new trisl., incidentaily, the propossd
luction‘lhould he moved up one number., End of noteo.

Sp9, A8Q0. 1in subd, (8) wording should be clarified to
svold problems as tc possible appiiostion of CCP 1013
(extonsion of time when doocument is served by mail).
Pruferably ths zeotion should be re-structured to

avoid the nse of “given" and to make the 10 day period
appiy direotly to the "aot" to be done,i, e., deiivory

or wailing, If this oasnot be doms, the ssotion should

be chasged, to inwert after "given® the words: in the
menner provided by this section, and to delate the

last phrease, A furthsr change ehouléd be the owmisainn

in subd, (o) of "or other papsr.” This terse is vagve and
is diffioult to amplify by adding *initiating the vatier.®
Suggested, shat the wording should be changed to:
(s.s00e8 porson filing a pstition, report or acoount).
Then the Coswment should refer to the broad weaning of *pet-
ition® ae suggested above, p. 2.

{next page, ploaso)



subd. {q) laaves open thl-idan that notioce of hearing
aust bs sent to the sawe person under this seotion and
ales uni,r fec. 2700 et seq.,(request for spscial notice},
a wasteful pracoedure. Sse fifth paragraph of Comment,
Sep, 1464, SUNBTANTIVE. In the writer's opinion, the
flquirtlanii 2qr sending copies of "sny paper" are
unduly burdensuve and could lead to void or voidable orders
12 the requirement was not wet through inadvertence. Almo,
~ v"or gther paper® is indefinite, Does it includs objections
and oppositions? As written, the ssution ssems vagus, |
S9e, 3468, In subd, (b}, delste: "a® the court regquirss.”
Sgo, 1478, 147%. Suggest need for smmnfding out, i. e.,
omit "just® , and change “issued" to "taken" in Sec,
1478; note nb!cndt—uf “"on or after the operative date" in
Seo, 1473,
Sec, 142&, Suggest the firet clause Am:{a) read:
Procesdings upon & petition, report, scoount or otaer
matter filed or commencad before the operstive date,.,..
{1 #also strike "in progress® and change "“a matter" to "the
antter." In subd, (b) finsert "on or® after “"division,"
Beg, 1473, SUBSTARTIVE Suggest considerationm of re-wording
subd, (a} to permit a guardisnship to vontimue, without
conversion to a vonmarvatorship, 1f the relationship has
terminated, Or perhaps & Cowment could be added, Tha
legal wmeaving ie not sufficlently cleasr, Non-subsziantive:
Change "spplication® to "petition™ and in subd, (b) ohange
-.5—-



Beo, 1479, The Comment is technioally imacourste. To

have the sftect stated Sec, 4 of the Aot (p.!#i) Iusi

be amended to porsit this section to take sffwot btfore

the operative date,

Beg, 151i1.Ths referemce in subd. (b) to CCP A15.30 fe
troubleasome. Literally mpplied, it confliots with the

15 dsy provisions of (@). Ses Seo. 415%.30 procsdurse,

The writer would substitute wording for personal delivery
tﬁ the following, with wording that a written admission

of receipt of the notioe and oopy of the petition is equiv-
alent to personal deiigqry.

Seg, 13348, Should s cheok be made as to whether any

recent legisiation, 1. e., the Unifors Child Oustody Aot,
oonfliots with thix ssotion,

Seo0, 18412, Does not the first eentences (subd., (a)) oontliot
with the second sontenova of Seo. 1810, relating to nowtin-
ation of a conservator by the atfontnd person (even long
before). The mecond ssniencor(whiuh follows former Sec,
1#63 {guardian) atutes: The ocourt shail appoint the noeines
«ssunlonas the cvourt finds that ihe appointwent of the nomines
ts not in the hest intereste of the proposed conservaise,
The confliot mhonld be resolved tn favor of Sew, 181D,

Sgo, 1884, Ses above undsr Sen, 1%ii as to use of Seo.
415.30,(This probles is probably one of the writer's making

SOKE years ago),



Bso, 1868. Note reference in subd. (d4) to See, 415.30,

8g0, 1870, Buggest oheok of sntire divisicn (if not slready

mads) to make Dortaism appointment or'itrmin:tlon ares the

oﬁlr cases whore there ias right tc counsel, Part 6 iinoompat«

sut spouss} hax its own previsione for azppoiniment of counsel

and compenastion,dbould ths Cowment rofer to them?

Bgo, 3100.3UBSTAN&ive, Buggest mdding to Comm@hs:

Sinoe Ssotion 14%3 ssiabitahes o definite rule as to when

the right to jury trial existl, Seoticn 2100 does pot incor-

porate those portions of Seoition 1230 whioh, arguskly,

provide for & broader {}ght to jury trinl.-(ﬁutu: Thin

should help avoid futurs litigation in this sres whera

there are sfforts to .ﬁraadan the law- of, Estate of Beaoh),

oo, B38E. Should the Comment be raviuéd to reflect new

seotions on the right of & conservator to have & oontrol

scovunt in the setate prooeeding?

Spe, 8330, Is the powsr to Gﬂﬁpfﬂﬁi;ﬁ tax claims iimjted

by Seo. 2302 (maxmimum IisBility incurred)?

Ben, 2578, A guediion has been reéised as to “flowar honda®

being able to bz purohased withoui wourt order,

Bgo, 2991, Buggested, that +Lhe Commani be more precias

in relation to other swetiomm germitiing sction without

coturt order {drafted iater), apd to avold vme of "edditiconal?

Sec, 8703, Buggexted, theé ithird sentence be clarifiad
T

Sew, ®. K., Sso, 225% (Li-represenistion by oouneel upon
change of residence proossding.

g



Ferishable and certain gthar property, under probtto
procedure, need noi bs sold pursusnt to pesiition.

A quiok Yeolt as the third sentence {passing over *pet-
ition"} lad ¢o the belief that nciice was required for
@ salé of suoh property.Alue, since unger new geotions,
addad te the draft Aoci, no gourt approval is nesdst in
the oass of ancuritier and certain tangibles percessl
property, the Cowmment should refer to thiz ifwot ag

well as to the sale of . Periskablo property without
petition,

Sen, 4 of Act, Gunr&%iva Dete., See point & to whether
apy peotion shoutd have an earlier sffeotive dats {p. 6

above ).



Memorandum 78-39 EXHIBIT 5 Study F«30, 300
SUPERIOR COURT
S5TATE OF CALIFORNIA
CUOUNTY OF ALAMEDA
ADMINISTRATION BUILDING
1224 CAKSTREET
OAKLAND, CALIFQRNIA 348132

Lias L X FLY.

June 21, 1978
DAVID C. LEE

PROSATE COMMHEIONER

HI"‘: JOhn Ho mr'blllly

Executive Secretany _
California Law Ravision Commission
Stanford Law School

Stanford, CA 94305

RE: Law Revision Comnission Project to Revise Guardianship.
Congervatorship Law

Dear Mr, DeMoully: , ' .

Enclosed are commants on draft pertaining to Part 4, Chapters 1
through 6 which Arne Lindgren assigned to me for specific review.

I will be as well forwar\ding commants to you regarding several
other portions of the draft but wished tg get in your hands the major

portion as soon as possible,
Singerely,
»
"David C. Lee
Probate Conmisei:

DCLsmhn
Enclosures - .
oct  Arthur K, Marshall, Judge ccs Ann E., Stodden, Probate Comm,
Superior Court, Los Angeles los Angeles Superdor Court
ces William S, Johnstone, Jr. cct Matthew S, Rae, Jr.
Suite 900 400 Pacific Mutuml Bldg.
301 East Colorade Blwd, los Angelea, CA 9001y

Pagadena, CA 91101
cet  Arne Lindgren
Latham & Watkins
Attomeys at Law
Llos Angeles, CA 90071



PEOCEIUTAL 1205

PROCEDURAL 2187

2201{b}

in keeping with right of ward/conter to be advised and object to who
will serve and be advised of various exercise of powers, why allow
w/out notice to contee/ward? Perhaps several appointed to "watch
dog" one ancther as compromise, Suggest notice to contae and other
contor,

Seems no predicate for appointment over person as by definition "absentes'
is a missing person, therefore, if is within state and susceptible to
powers of contor is no longer "absentee", Sugpest delete 2107(a)

Very bad,sets no standard as to "best interests", pives more than one

2202(a)(2)proper jurisdiction. Results in race to court houses by persons seeking
(b)(2}appointment, S¥§gesﬁ: delete and rely upon 2210 Venue for trangfer if

PROCEIUREL 2211
(c)(d}

PROCEDURAL 2214(a)

2250
(a)(b)(c)

PROCEDURAL 2251
PROCEDURAL 2252(b)
PROCEDURAL 2253(b)

()

PROCEDURAL 2254(b)

PROCEDURAL 2311

PROCEDURAL 2312

PRRTLY 2321
PROCEDURAL

PROCENURAL 2324

4

best interests to furthered ~ - after jurisdiction haz been establighec

Wagteful to allow persons other than fiduciary or ward/contee to petition
what interest could they have at this point, Perhaps expend to include
spouse 1f not separated,

Add (4} to Allow Suarslian/Contor (or prospective appointee) to object,

Circumstances exist which would require temporary guardian of person for

medical, custodial or status quo reasons. Suggest, Allow temporary

cuardian of person.
Letters should include the termination date of temporary appointment,
See 2250 above re: puardian of person.

Rather than have an umecessarv hearing provide for court investigator to
agcertain if constee has objections, If nong,relax standard, Should be
may be not shall be represented by coungel,

In many cages the specific place cannot be determined as there may be a
placement problem,

As ugsuallv a court hearing is calendared in near future, why not allow
such a hearing to coincide with general appointment hearing unless
hearing iz rmore than reasonable time in future,

As ig general reference to letters should refer to propose 2251 amandment
above re: time limit on special ietters,

Confusion eixts regarding this., Some attorneys in order to economize
time will serve ™ropozed” order rather than endorsed filed order on
contee, Notice should be wore precisely prescribed.

Why lirit contee ripht to waive hond to cases where contee is petitioner?
If an informed consent to waiver can be given, (even if miven to court
invegtirator for noneattendior centee) court should have latitude to
waive,

Further :f contor is spouss, could not the court be allowed to waive
bonding of commmnitv?

Should require that testamentary nomination specify appointment of _puartia
of egtate, Too many such nominations are ambiguous a8 to whether is



PROCEDURAL 2328

PROCEDURAL

PROCEDURAL 2

PPOCEDIRAL

PROCEDURAL

PROCEDURAL,
PROL..DURAL

PARTLY
PROCEDARAL

24329

2403
(b}

240

&

2407

2502

2505

251

281

3

&

(d)

{e)

252

1

5

guardian of persons and/or estate,

I have been called upon to surcharge fiduciaries too many times to like the
prospective Impound of assets as a predicate for legsening bond. Now most botding
company pro-rate initial premium and therefore 1f petitioner can't uge 2328(e) to
receive receipt a bond would not be that prohibitive,

This would cover mset guardianships, Experience suggests that this is a poor idea,
As well fncome (VA, Soc, Secsy Trusts and Pensions) often is very high aven though
corpus of estate is amall., T strongly urse recaonsideration,

Should be amended to allew exparte reduction upon subsequent impound of fundg par
23:8,

- Should be after transaction as mayv be sver hids, etc,

Allers Guamianﬂ.’bntgﬁ to exvarte natition,

¢ Is it intended that oourt be riven astual knowledge or merely that court files be

amended by a report of fact? If setual knowledpe is intended, serve on court op
ocourt Investigator?

I don't underatand why (b) is ineluded!

Fails to establish form of notice how hearing is to be calendared, Cannot court
investipator be utilizeds

Such condftions, ete, should be included in letters under 1931,

Same as comment on 2487 above,

Reserve comments depending upon -Section 3000 et seq,

Why not extend the power to petition to ward, Cilrcumstances exist which could justif
the court's granting use for ward's family ag well,

¥hy restrict use of surplus to relativer, Often actual objecta of bounty are not

next of kin, Indeed may e strappers to the blood,

Why not allow contes/wsrd to patition as well,

Last word, second sentence “a" should L changed to may allowing shift of burden to
claimant in doubtful cases where flduciary zan't actually conclude claim to be
invalid, '

Provide for notice, Add (£} 40 ailow for PC 718 summary determination of validity
of diaputed claim,

Add to last sentence the clause’y unless deposited pursuant to Section 2328." for
clarification,

Does this mean may be held in street name? 1f 8o, is it wise, particularly if
institutional fiduciary?

2530 Should be shall not may,

2531 Most courts have contingent fee limits for litigation on behalf of mincra (some for
€333 contee as well) Az the couwrt generally fixes fee any way shouldn't fees be included

(a) {L)in 2533(b) -7 -



PROCEDURAL 2535  When is determination made? I prefer such abandomment to be ordered. Is
commonly as part of acoount current,

254y Why this change? Trequently such sales are determined to be not in best
interest of ward/contege after capital gains or other consideraticns are
discussed,

2545 The $1000 limit is on proceeds received not Fair Market Value of items sold,
o) 1f a 1? vear old can disapprove surgery, why have 1l age limit here.
)

2255 What consideration causes $750/mp, rether than $750 as per administrator
whoge duties are limited in duration te the closing of estate?

2575 See comments to 256l as to change, The difference between a trustee and
guardizn/contor is that for sure a puardian/contor is fiduciary for one under
an incapacity,  Beneficiaries of trusts wsually are unincapacitated and
therefore able to monitor the conduct of the flduciary,

2585 As a poliey matter I disarprove of such exculpatcry language. Omission can
be a predicate for liability under general fiduciary law, The trend is surely
moving toward increasing such iiability. Should the Guardianship/Contorship
law be an exvress statutory exception? Partlcularly as corporate fiduciary
nerformance geems to be lesy artful than it once was.
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Mr. John H., DeMoully

Executive Secretary

Californlia Law Revision Commission
Stanford Law Schocl

Stanford, California 34335

Re: Law Revislon Commission Project to revise
Guardianship~Conservatorship Law

Dear Mr. DeMoully:

As I advised your staff, my professional schedule, including
peing out of the office for several weeks, has prevented me from
reaponding to you sooher and in a more complete fashion, all with
respect to the above-referenced matter, However, as was suggested,
1 have photocopied pages of your exposure draft on which I have
made notes, A photocopy of such pages is enclosed herewlth for
your staff's attention, BScme of my comments are self-explanatory,
some of them may prove cryptic; however, I felt it best to get to
you what I could as soon as possible, It will at least provide a
reference for discussion purposes at the forthcoming meeting.

Before concluding this letter, let me reiterate the comment
which I made to your staff. As a general reaction to the draft,
1 am very favorably impressed with the work product, not only
substantively, but from a drafting standpoint, Reviewlng as
much legislation as I do, and have done, for the State Bar, 1
am constantly depressed. In contrast, my feeling was one ot
exuberance in reviewing yvour draft., You and your staff should be
commended for an ocutstanding job of drafting in the instance of
this subject.

T will look forward to meeting with you and others at your
forthcoming meeting commencing July &, 1978,

WsJ /kks
Enclosurey



Mr. Jchn H, DeMoully
June 15, 1978
Page Two

oc w/ enclosures: David C. lee
Judge Arthur K, Marshall

ann E, Stodden
Matthew 8, Rae, Jr,
Arne 5. Lindgren
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UNIVERSITY OF CALIFORNIA, DAVIS

BENERLEY ¢ DAYID ¢ IRVINE ¢ LON ANGELES + AIVERSIDR + SAN DIEGO * BAN FRANCICO SANTA BARBANA * BANTA CRUZ

MCHOOL. OF LAW DAYIS, CALIFORNIA  gu5i6

June 23, 1978

Mr, John H, DeMoully

Exucutive Becretary

California Luw Revision Commission
Stanford Law Bchool

Btanford, CA 94305

Daar Mr. DeMoulliy:

Thank you for sending me the Commiwwion's First Exposure Draft of a
Guardisnship-Conservatorship Law.

I have not given the draft an in-depth reading, but do have some comments
and questions.

Let mwe state to begin with that the proposed new scheme is a great improve-
ment over the present law., Limiting guardisnship to unmarried minors and
consolidating many provisions common to guardianship and conservatorship
makeas a great deal of senee,

Turning to specifices, I shall follow the section® of the draft in numerical
order, .

4

§_1461.

Should notice under this and various other provisions be given to directors
of Regional Centers for the retarded and other developnentally dimsabled who
have naver been in a4 state hospital? Or i{s this covered in the Health &
Safety or other Code?

§§ 1500-1501.

As to guardianship, the idea of "sappolntment" by a parent or other person
is retained. Bubsequent sections clarify that court confirmation is required.
The sections on conservatorship refer to "nowination" (§§ 1811-1812). Would
it be preferable (and clearer to non-lawyers reading § 1500) if "nomination"
wetre used in both casen?

$ 1510(c)(2) and § 1511(b)(2).

The parson having the "cere" (de facto, physical, custody) of the proposed
ward may be a neighbor or grandparent, whereas legal custody may have been
awarded to another nonparent under Civil Code § 4600 or by the juvenile court,

I think that both the legal custodian {if not a parent) and the actual caretaker
should be listed.



¥ 1512,

This section divides § 1442 of the present law into two subdivisions.
§1512(a) im all right. Subdivision (b), however, iB apt to be abused in
today's climate of increamingly ferocious battles over children. Fathers
or mothers who are separated, divorced, or unmarried, or nonparents sesking
cuatody,may assert 'that there ls reason to believe that the minor will be
carried out of the juriadiction of the court." Thereupon the child may be
arrested bty a sheriff or the police and either handed ocver to the other party
in the domestic feud or placed into custody, presumebly in a neutral place
which may be g police station. The arrest of young children by uniformed
officers or other strungers im as harmful to children (or more =o} g8 a child-
snatching by a person whom the chilld knows. Subdivision (b} standing by {tself
doee not requira proof that the child suffers irreparable injury. The teenact-
ment and reaffirmation by the legisiature of this hitherto relatively obaocure
provision would surely be seized upon as g tool in today's family feuds ~ a
tool that is extremely dangerous for children,

The Titcomb case referred to in the comment warned that this "summary
power should be sxercised with extreme caution where the child ims in the care
of the other parent.” 220 Cal. at 41 (15$34), Judges todsy are under extreme
pressures at iimes to use such extreordinary powers, For exemple, a parent
may seek the axrest of a4 child under 4 1512(b} when the other perent, who
has legal custody, 4is in the process of moving. Thias aubject 1s governed by
Civil Code § :13. Hestraining ordera against the parent {not arrest of the
child) are permitted only when the child's welfare is prejudiced. If § 1512(b)
is endcted, the noncuztodiel parent may be able to argue successafully that
thet section, being the later enactment, supersedea or supplenents § 213,

Parhaps the law should provide that & child may be seized and immediately
returned to the parent who has custody when the other parent snatches the child
and is in the process of leaving the state, if this is practically feasible.
The use of criminal sanctions and police messures in such cases is presently
being debated ip the Congress and varioue state legislatures, The guardianship
law is herdly the place for & piecemeal coverdge of this mubject which holds
grave dangers for children. I urge the delsntion of subdivision(b).

§ 1513(b).

The gusrdlianship may be contested by a parent or by other petitionars for
guardisnship. The report would have to be made available to all parties.

58 1540-1544.

1 have difficulty meeing the need or desirability of these provisions.
Thers gre no such requirements under Civil Code section 4600, It makes no
difference onder section 4600 whether the nonparent le a relative or not.

§ 1344 is particularly objectionable. Thete is no resson why guardianship
laveatigations should not all be made, like CC 4602 investigations, pursuant
to § 1513, CGuardienship proceedings ars used st timen when sdoptions arz not
proceeding satisfartorily. See San Diego County Dept. of Welfare v, Superior
Court, 7 Cal. 3d 1 {1972); Guardisnship of Henwood, 49 Cal. 2d 63% (1%58).




o3

Naturally, in such cases the i{nvestigation must be made by an agency which is
tiot involved in the adoption.

However, it would be desirable that the petition under § 1510 disclose
whether the petitioner, or any other person known to the petitiosier, has
£4led an sdoption petition or & guardisnship petition concerning the eame
child in the particular county or any other county of the state. The petition
should slsc disclose whether any action hes been teken under the Juvenile
Court Act, whether a formal petition has been filed under that Aet or not.

§ 1601,

1 would suggest adding "when it 1s no longer necessary that the minor
have & guardian." Compare comment to § 2650. Also, a parent should be one
of tha persons permitted to petition for termination of the guardianship.

§ 1820(b).

I wonder whethet there la any way to heve the changeover from guardianship
to conservatorship tske place automatically. Guardianship may ldpse and there
ie no one who petitions fur coneervatorship in a case where there 1s pevere
retardation or wental disability. Perhsaps the court on its own motion should
continue a guerdian as congervator when the need is clear,

§_1870.

The draft doea not include the appointment of counsel for a minor in a
guardianshlp proceeding. Civil Code secticn 4606, effective in 1977, provides
thet the court may appeint coynsel for the child., When there i3 & contest
over custody (or guardianship), independent representation of the sinor is
desirable in certein cases.

§ 22i0.

This draft proposes to eliminste transfers of guardisnship proceedings
to other statems, I consider the present § 1603 which suthorizes such transfers
to ba & most desirable provision. Considering the mobility of the population,
there will be many guardisns who move elsswhere. When permission iw given by
the court to move with the minor, there zhould be no preat difficulty about
sending & court memorstndum {with copy to the guardisn) to the triml court of
the new residence, Details can be worked out by Judiclal Council rule. An
interstate procedure would preserve the continuity of the gusrdisnship and
obvigte the necesaity for entirely new proceedings in the second state. The
Uniforw Child Custody Jurisdictlon Act provides for various coopsrative
procaedures baetween the states which are beginning to work.

§ 2751(c).

I regret very much that you seem to feel bound by section 917.7 of the
Code of Civil Procedure to except guardignship of the person from the stay-on~



ym

appesl provision of this section., Please see my article on adoptions, 49
Sc- CALt LI- mu lt 89"‘950

I hope thet somwe of themse comments will be of ume te the Commission.
Bincerely,

é%ﬂf?ﬂvz:_-zk'Jék’thundtJﬂmaﬁ_~'

Brigitte M. Bodenheimer
¥rofedsor of Law

BMAthE

ce!  Prof., Jesn Love



